Copnep>xaHue:

BBEOEHWE

KypcoBas paboTa nocssuweHa npobneme opnanvyeckmx GakToB B rpa)K4aHCKOM rnpase.
MoHATME PMANYECKNX (DAKTOB, X MECTO B MeXaHMU3Me NMPaBOBOro peryampoBaHus
NHTEpPEeCyeT He TOJIbKO YYEHbIX, CNeumnanm3npyoLmxcsa B 061acTty rpaxa4aHCKoro npasa.
370 obweTeopeTmyeckas npobnema, npnyém ogHa N3 Hanbonee Ba>KHbIX.

MNpobneme wpnanNYeCcKknx PakToB yaensaeTcsa MHOro BHMMaHuA. E€ nccnenoBaHuto
MocBsLEeHbl MOHOrpadun. MNMpexxae BCero, Hy>KHO oTMeTUTb paboTy KpacaB4dumkoBa O.A.
«HOpnanyeckme hakTbl B rpa’kaaHCKOM npaBe», onybnmkoBaHHyto 1958 roay. MNMo3aHee
3Ton npobnemon 3aHuMancs B. b. icakos, onybnnkoBasLnm paboTy «PaKTNYECKUN
COCTaB B MexaHn3Me rnpaBoBoro perynuposaHus» B 1980 roay. Poxxkoson M.A. B 2006
rogy onybnmkoBaHa paboTa «ltOpuanyeckme pakTbl B Fpa>kJaHCKOM MpaBe», roe aBTop
n3naraeT CBOE BMAEHME KNaccuukaumm opnandeckmnx aktos. B paboTax Anekceesa
C.C., Tonctoro HO.K., Nohge O.C. n gpyrmx aBTopos, NCCrief0BaBLUMNX MPaBOOTHOLLEHUS,
NMeTCA pasaenbl, MOCBAWEHHbIE puanyecknm aktam. ObcyxgatoTcs npobnemMHbie
BOMPOCHI OPUANYECKNX (DaKTOB Ha CTpaHMLUax nepnoanvyeckon nevyaTu.

XoTa npobnema opugnyeckux pakTos He obongeHa BHUMaHNUEM YYEHbIX U
npakTu4ecknx paboTHMKOB, yrnybneHHoe nccnenoBaHme eé nponosKaeTcs.

3Ha4YMMOoCTb NpobsiemMbl 1 €€ ANCKYCCUNOHHbIN XapakTep 0bycnoBunun Bbibop TeMBI,
aKTyaJIbHOCTb KOTOPOW MOBbICKMACH B YC/IOBUSAX PbIHOYHOM 3KOHOMUKIN, 00y CNOBMBLLEN
KapAuHanbHOE U3MEeHEeHNe rpaXkAaHCKOro 3aKoHogaTeNbLCTBa.

Llenbto KypcoBoi paboTbl SBUIOCh UCCIel0BaHNE BOMNPOCOB, KaCaloLLMXCS opuandyeckmnx
(haKToOB B rpa)kgaHCKoM npaBe. [na OOCTUXEHUS Lenn HeobxoanumMo peLleHmne psaa
3ajay:

- pacCMOTpEeTb NOHATUE PUANYECKNX PAKTOB B FrPa>Ka4aHCKOM rMnpase;

- MPOBECTU KNAaCCUUKALIMIO loprnandecknx (hakToB, onnupasch Ha paboTbl POCCUNCKUNX
YyYeHbIX;

- N3YHNTb cogep>XxaHne n snabl Opnaon4ecKoro coctaBa.



B ,D,eVICTByI-OLLI,eM 3aKoHOOaTeNbCTBE MNOoABMNJINCb HOBbIE MNMpPpaBOBbl€ HOPMbI, NMpuaaBLLUne
ropnanyeckoe 3Ha4yeHme HOBbIM obcTosTeNnbCTBaAM, KOTOpble Heo6Xx0aAMMO OCMbIC/INTD,
onpenennTb X CYlwHOCTb, X MeCTO B MeXaHNU3Me MNMpaBOBOIro peryJmposaHnA.

KypcoBas paboTa cocTouUT 13 TPEX pa3fenos, B NEPBOM U3 KOTOPbIX N3T0XKEHDI
OCHOBHbI€ KOHLEMNuUMM no NoBoay NMNOHATUSA IOPNANYECKOro hakTa u ero mecTta B
MexaHW3Me rMpaBoBOro peryampoBaHns. bonbLWMHCTBOM aBTOPOB LOpUANYECKNN haKT
paccMaTpUBAETCA KaK XMU3HEHHbIN DaKT, C KOTOPbIM 3aKOH CBSAA3blBaeT BO3HUKHOBEHME,
N3MEHEHME N NpeKpaLleHne rpa>KaaHcKkmx npas n obssaHHocTen. B paboTe oTMeYeHbl n
NHble MOHATKSA, ChopMynnpoBaHHblie B paboTax Micakosa B.b., N0 MHEHNIO KOTOPOro
HeobX0AMMO YTOYHUTb XMU3HEHHOE 06CTOATENLCTBO, KaK IOPUANYECKN 3HAYUMbIN (haKT,
yKa3a ero couunasbHbIN XapakKTep, a Takxe Poxxkoson M.A., KOTopown nNpencraBnaseTcs
TpaAULUMOHHOE NOHATUE IPUANYECKOro haKTa C/ANWKOM Y3KUM.

Bo BTOpOM pa3aene packpbiBaeTCsa CyTb KacCUpUKaLmn Opnandeckmnx akTos,
BriepBble n3noxeHHasa KpacasuimkoBbiM O.A. nMosiBeKa Ha3ad B yroMsaHyTon paboTe, a
TakXXe nNpennoXXeHnsa no eé CoBepLIEHCTBOBaHMNIO. HY>)KHO OTMETUTb, 4TO
Knaccugpukaumsa Kpacas4ynkosa O.A. Npu3HaéTca BCEMN aBTOPaMM, KaCaBLUMMUCS ITON
npobnemsbl. NNockonbKy OoHa b6blna pa3paboTaHa Ha 6a3e gencTBoOBaBLIEro B TOT Nepuong
3aKoHOoOaTesIbCTBa, He BCE YCTAaHOBJIEHHbIE HblHE AENCTBYIOLWMNM FPakKaAaHCKUM
3aKoHO4aTeIbCTBOM topuanyeckme pakTbl B HEE BNUCLIBalOTCA. beccnopHo, Heobxoanmo
BbISABJIATb IOPUANYECKYIO MPUPOAY TakKuX (haKTOB N COBEPLLUEHCTBOBATb KJacCUPUKaLNLO
topnanyecknx GakTos.

Bo BTOpoM pa3gesie paboThl UccaenyeTcs pas3iMyHOro poaa topuandyeckne MakTbl U
onpenenseTca nXx MecTo B Kilaccupukaumu.

TpeTuin pasgen paboTbl NOCBALWEH OPUANYECKMM COCTaBaM, T.e. COBOKYMHOCTAM
topnanveckux hakToB, C KOTOPbIMM 3aKOH CBSI3biIBA€T NPaBOBble NOCAEACTBUS.
CyLLecTByeT MHOXXECTBO TaKMX COCTaBOB, KOTOpble Y4E€Hble npeasiaratoT CrpynnupoBaTh
Mo pasIMYHbIM MPU3HaKaM, C LIeJIblo He TOJIbKO TEOPETUYECKOIr0 NX OCMbICNIEHNS, HO 1
ynobcTBa NpakTUYeCKoro NpuMeHeHus.

FnaBa 1. NMNoHATHe lOpuanYecKkux (pakToB B
rpa>kgaHCKOM npase

B mencreylowemM rpaKaHCKOM 3aKOHOLATeNbCTBE, @ UMEHHO B ['pa)KAaHCKOM KoLeKkce
Poccuninckon ®epepauunn (nanee - 'K PO nnu NpaxxgaHcknin kogekc P®) otcytcTeyeT



ornpegnesieHne NoOHATUA rpnandeckoro pakTa. He comeprkasochb jierajbHOro
onpeneneHnsa NOHATUSA lPNONYEeCcKoro dpakTa U B paHe AeNCTBYOLWEM
3akoHogaTenbcTBe (MpaxaaHckmnin kogekc PCOCP 1964 roga, OcHoBax
3akoHogaTenbcTBa Coto3a CCCP n pecnybnunk 1961 n 1991 roaos).

Yoenvewmn MHOro BHUMaHUS BbISIBJIEHUIO CYLLLHOCTU IOPUANYECKNX (DAKTOB B
rpa>xgaHckoMm rnpase Kpacas4inkoB O.A. paccMaTpuBasl IOPUANYECKUN (PaKT Kak hakT
peasibHON AeNCTBUTEJSIbHOCTU, C KOTOPbIM HOPMbI AeCTBYOLEro npasa BBA3bIBAOT
BO3HUKHOBEHWE, N3MEHEHNEe U NpeKpaLleHns rpa>4aHCKoro npaBooTHOLEHUA[1].
AHaNornyHoe NoHATUE CooepXNTCsa B y4ebHnKe rpa>kaaHckoro npasa My,
BblNyuwieHHOM B 1998 roay[2l.

CxoaHOe NOHATME IpPNONYECKOro hakTa coaepXnTca B y4ebHom 1 crneumanbHON
nuTepaType no Teopun npasa. Tak, JleywmnH B.U. B y4ebHNKe No Teopun rnpasa
chopMynMpoBa NOHATUE IOPUANYECKOTO (PaKTa cnenyowmm obpasom: «KOpuanyeckui
(haKT - 3TO KOHKPETHOE XU3HEeHHOe 06CToATEeNbCTBO, C HACTYMNJIEHNe KOTOPOro HopMa
rnpaBa CBA3blBaeT BO3HUKHOBEHWE, U3MEHeHUe, NMpeKpaLleHne npaBsooTHOWEHUN»[3].
AHaNoOrM4YHOro NOHMMaHUA puandeckoro akta npuaepxxmsartca Anekcees C.C.[4],
Pacckasos J1.I1.[5] n gpyrve aBTOpbLI.

Ncakos B.b. c4en Heob6Xo0OMMbIM KOHKPETU3NPOBATb XXN3HEHHbIE 06CTOATENLCTBA U
npennoXxun lpunagnyeckumMmm gakTaMmu rnpmM3HaBaTb HE MPOCTO XU3HEHHbIe, a
KOHKPEeTHbIe couMasibHble 06CTOATENbCTBA, Bbi3biBaloLLMe B CBA3M C HOPMaMU npasa
HacTynJieHne onpenesieHHbIX NPaBoBbIX MOC/AEACTBUN, BOSHUKHOBEHWE, N3MEHEHne Uin
npekpalieHne npaBooTHoWweHNn[6]. EFo MHeHune pa3gensatoT Kypues H.I., N'optoHoBa E.H
[7].

Mo MHeHuo PoxxkoBon M.A., NOHMaHUe 1pnanyecknx pakToB TOJIbKO KakK
06CTOATENLCTB, KOTOPbIE B/IEKYT BO3HUKHOBEHNE U3MEHEHUSA NN NMPEKPaLLEHNS
rpa>K4aHCKOro NMPaBOOTHOLLEHUSA ABNSETCA «<HEOOOCHOBAHHO Y3KUM», MOCKOJIbKY 3a
npenesamMm Takoro MNOHUMaHMA OCTAlOTCS Te peasibHble XXN3HEHHble 06CToATENbCTBA,
KOTOpble «He BJIEKYT ABMXEHUA NPaBOOTHOLLIEHNSA, HO C HAMU NPaBo CBA3blBaeT
HacTynJaeHne UHbIX NocneacTemn»[8]. Poxxkosa M.A. nogaep xana no3nyuto
OO0PEBOJIIOLMOHHOINO PYCCKOro y4eHoro BacbkoBckoro E.B., KOTOpbI BblCKa3blBaJl MbIC/1b
0 TOM, 4TO Mo puanYeckum hakTom cienyeT NoHMMaTb 06CTOATENLCTBO, BEKYLLEE He
TOJIbKO ABUMXEHME NMPaBOOTHOLLUEHUS, HO U «OXpaHeHne» npasal9l.

Mo3numnsa Poxxkoson M.A. OTHOCUTEJIBHO MOHATUSA IOPUANYECKOro (hakKTa COCTOUT B TOM,
4YTO OHa K KaTeropuu ropunamnyecknx qakToB OTHOCUT Pa3JIN4HOro poaa XXWU3HEHHblIe



obcToaTEeNbLCTBA, B TOM YMUCJIE N He BO3,EI,eIZCTByI'OLLI,VIe Ha OBW>XXeHNe rpa>xaaHckKoro
nMpaBOOTHOLUEHWA, €CJZIN HOPMbI MNMpPpaBa NMpeanoycMaTpmBatloT OJ14 TaKOro Tuna
obcToaTENLCTB HacTynjaeHune Kakux-nnbo nocnencTBmnmn[io].

K npaBoBbIM lOpUANYECKN 3HAYUMbIM NOCNEACTBMAM Pa3IMYHOro poaa obCcToATeNbCTB
M.A. Po)xKOBa OTHOCUT cliegytoLlee:

1) ABM>KEHME rPaXK[AaHCKOro NpaBoOOTHOLLEHWS, TO eCTb BO3HMKHOBEHME, U3MEeHeHne
WU NpekpalleHne npaBooTHoLeHNS. Tak, AeNMKTHoe 0643aTe/IbCTBO BO3HUKAET U3
NPUYNHEHNA Bpeda; 4OroBOpHOe 0053aTe/IbCTBO MOXKET ObiTb MU3MEHEHO cornalleHnem
€ro CTOPOH; NpaBo COOCTBEHHOCTN NpeKpaLlaeTCcs YHUYTOXKEHNEM 0bbeKTa.

2) nocnencTBUsA NPosIB/IEHUSA Fpa>KAaHCKOW NpaBoCybbEKTHOCTU (B TOM 4yucne
oCyLLeCTB/IeHUA CYDbeKTUBHbIX FpaKgaHCKNX npaB 1 obssaHHocTen). Hanpumep,
Hagsiexalle npomsBeneHHoe NcrnosHeHne obazaTenscTBa obycnosninBaeT 06893aHHOCTb
npon3BeneHna BCTPEYHOro NCMOTHEHUS APYrOon CTOPOHOW 06513aTeNnbCTBa;
HeCcBOEeBpPEMEHHOE UCMNOJIHEHME O0rOBOPHON 0693aHHOCTM No3BonseT TpeboBaTb OT
HapywunTensa-ao/HKHUKa ynaaTbhl HEYCTONKK,; Becxo3aNCTBEHHOE coaepKaHme
KYJNbTYPHbIX LLEHHOCTEN, OTHECEHHbIX B COOTBETCTBUM C 3aKOHOM K 0COD0 LLEHHbIM 1"
OXPaHsieMbIM roCyapCTBOM, AOMNYCKaeT N3bATME 3TUX LEHHOCTEN NyTeM BblKyMa
rocynapCTBOM UAW MPoAaku € Ny6anYHbIX TOPros.

3) NnocneacTBUS 3aWNTbl HAPYLUEHHbIX CyObeKTUBHbLIX FPa)AaHCKUX NpaB. B yacTHOCTH,
npeabsBAEeHUE NpeTeH3nn npeacTasnseT cobon TpeboBaHMe K HapyLwnTento 0b
onpeneneHHoOM (40/XKHOM) NoBeAeHUM U B HEKOTOPbIX C/IyYasix Mpu OTCYyTCTBUM
HagJsieXkallen peakLunm Co CTOPOHbI AOJIKHMKA MO3BOJISIET B OAHOCTOPOHHEM MopsaaKe
0TKa3aTbCs OT UCMOJIHEHUS [0r0BOPa; yAoOBJieTBOpeHne TpeboBaHUin KpeanTopa,
yOEP>XKNBAOLLLEr0 BELlb HEVUCIMPABHOIO A0J/IKHWKA, U3 CTOMMOCTW 3TOW BeLLK;
3aKJIl0YEHNE CTOPOHAMWN MUPOBOW CAENKN NTNKBUANPYET Crop O NpaBe (Uan NHYo
NpaBoOBYO HeOMpeaesieHHOCTb), YCTPaHSAs TeM caMbiM HEOOXOAMMOCTb B 3allUTe Npas
[11].

Kak BUauMm, K NpeayCcMOTPEHHbIM MPaBOM NOCNeACTBUSAM OTHOCSATCS HE TOJIbKO
NBVXKEHNEe rpa>K1aHCKOro npaBooOTHOLEHNSA (ero BO3SHUKHOBEHNE, U3MEHEHMWE U
npekpaLlleHne), Ho U NOC/IeACTBUSA NPOSBAEHUS JINLOM Fpark4aHCKOMN
NPaBoCyOBLEKTUBHOCTU, a TakK)Xe NoC/eACTBUA 3alLNTbl HAPYLUEHHbIX U OCMOPEHHbIX
CyOBEKTUBHBIX FPaXKJaHCKUX MpaB.

Ham npencTtaBnsaeTcs, 4TO OCHOBAHWIA A5 TaKUX NOC/eACTBUA KaK NPOsABIeHNS
rpa>KgaHCKON Cy6BbEKTUBHOCTU M 3aLUNTbl U HaPYLUEHHbIX CyObeKTUBHbIX Fpa)KaaHCKNX



npaB HE MMeeT A0CTaTOYHbIX OCHOBAHWUI, MOCKOJIbKY MPOSIB/IEHNE FPaXKAaHCKOWN
NpaBoCybbEKTUBHOCTU, B MPUBEAEHHBIX NPMMepax, OCyLLEeCTBASETCS NOCPenCTBOM
YCTQHOBJIEHUS, U3MEHEHUSA NN MPeKpaLLeHns NpaBooTHoWeHUsS. Ha Haw B3rnsg,
HagJsiexalle nponsBeneHHoe ncnosHeHne obsisatenbCTBa OAHON CTOPOHOW N3MeHseT
cofep>XaHue CyuecTBYOLEro NPaBOOTHOLWIEHNA MeX Ay CTOPOHaMM, B YHaCTHOCTN,
npekpallaeTcs NCnosiHeHHas 0693aHHOCTb Mo nepeaaye NCNOJIHEHUS CO CTOPOHbI
NOJKHUKA U 0653aHHOCTb MPUHSATL UCMOJIHEHME CO CTOPOHLI KpeanTopa. B octanbHom
4acTu NPaBOOTHOLLEHME NPOAO0JIXKAET CYLLLECTBOBATb M UCMONIHATLCS.

HecBoeBpeMeHHOE NCNosIHEHNE JOrOBOPHOM 06493aHHOCTU N3MEHSET CyLlecTByoLLee
NpPaBOOTHOLLEHME, NPaBa KpeanTopa NMonoJsIHATCA NpaBoM TpeboBaTb ynaaThl
HEeYCTONKM, a Y HapYyLUNTENA NoABASETCA A0MNONIHUTENbHASA 06593aHHOCTb 3TY HEYCTOWKY
ynaaTuTb, ecnv oHa bblla NpeaycMoTpeHa yCnoBmaMmn gorosopa n1mbo 3akKoHOM[12].

MocneacTBMS 3alUTbl HAPYLLIEHHbIX CYObEKTUBHbIX NMPaB B BUAE YA0BJIETBOPEHUS
TpeboBaHUI KpeanTopa, yAep KNBaOLLEro BELb HENCMPABHOIO AOJKHUKA, U3
CTOMMOCTM 3TOW BELLWN NpeKpaLLlaeT NPaBoOOTHOLLEHME MexXay CTOPOHAMU, a 3aK/toyYeHmne
MWUPOBOW CAEJIKW, Ha Hall B3rNsf, eCTb AOCTMXXKEHNE COrlalleHnsl 0 NpeKpaLeHnn
ob6s13aTeNbCTBa Ha OCHOBE B3aMMHbIX YCTYTOK.

NHbIMN cnoBamu, BblaesieHHble B 0cobble rpynnbl MpaBblie MocaeacTBUsS BMUCbIBAOTCS B
Tpuaay - YyCTaHOBNIEHNE, U3MEHEHME N NPEKPALLEHNE NMPABOOTHOLLIEHWA.

Taknm 06pa3oM, Mbl HE yCMaTpMBaeM OCHOBAHUI OJ19 MHOMN TPAKTOBKM MOHATUSA
topmnanyeckoro akTa, Kak oHo 6bin10 cchopmynmnpoBaHo B paboTax KpacaBimkoBa O.A.,
Anekceesa C.C., icakoBa B.b. n noganep>xnsaetcs 60/bLLINHCTBOM Y4YEHbIX -
LUWBWUINCTOB.

B KypcoBoi paboTe Mbl NICXOAUM U3 MOHATUS IOPUANYECKOr0 PaKTa KakK XU3HEHHOr0
(hakTa, C KOTOPbLIM HOPMa NpaBa CBs3blBAa€T BO3HUKHOBEHUNE, NU3MEHEHME U
npekpaLlleHne nNpaBooTHOLLUEHUA.

B ropmnanyveckom nutepaTtype BbiCKa3blBaUCb MHEHNSA 0 HEO6X0ONMMOCTU UccnenoBaHus
COCTaBa lpNaNYecKoro pakTa, MOCKOJIbKY A1 TOro 4Tobbl BO3HUKAN NPefyCMOTPEHHbIE
npaBoM MOCnencTBUs, ABJIEHUE NN NPOLECC A0JDKHbI HE TONIbKO peasibHO HAaCTYyNnUTb, HO
M COOTBETCTBOBaTb BCEM TEM MNpPU3HAKaM, KOTOpble YCTaHOBJIEHbI HOPMOWM NpaBa
NMPUMEHNTENIbHO K NpaBoBon Moaenn obctoaTensCcTBa (Hanpumep, cM. cT. 339 MK PD)[13]



OToenbHble NPU3HAKK, CBOMCTBA, Ka4eCTBa, XapaKTEPUCTUKM NN NX COBOKYMHOCTb,
OTHOCSLLMECA K CaMOMYy peajibHOMY 006CToATeNnbCTBY, ero cybbekTam nam obbekTy, no
MHeHnto PoxxkoBon M.A., BXOOAT B COCTaB lOpPUONYECKOro (pakTa B KayecTBe ero
3n1eMeHTOB. [log cocTaBoM puagndeckoro pakta Poxxkosa M.A. NnOHMMaeT COBOKYMHOCTb
YCNOBUN HACTYNJIEHNS XXN3HEHHOro obcToaTenbCcTBa, TpeboBaHME O KOTOPbLIX BbiITEKAET
U3 HOPMbI NpPaBa 1 NPU HaAIMYNU KOTOPbIX OHO NPU3HAETCA OPNOANYECKUM PAaKTOM U
BJIEYET YCTaHOBJIEHHbIE lOpUAMNYECKMEe NOCNeACTBNA[14].

MbIC/Ib O HEOOXOANMMOCTU aHaNM3a COCTaBa IPUONYECKOro hakTa BbiCKa3biBas
AnekcaHgpoB H.l., onpenenss ero Kak «COBOKYMHOCTb MPU3HAaK0B, MPu Hann4um
KOTOPbIX COOTBETCTBYIOLLUN XU3HEHHbLIN (PAKT...A0JIKEH BJiIeYb TE€ UIN NHblE
topuanydeckme nocnencTemsa oasa auL, KOTOpbIX AaHHbIM (haKT KacaeTca»[15]. Bo3paxkas
emy, KpacasumkoB O.A. oTMeYas, 4TO NOCKOJIbKY «OPUONYeCKUN PaKT - ABJIeHne
peasibHON AeNCTBUTESIbHOCTU, MOCTOJIbKY OH HE MOXXKeT COCTOATb U3 NPU3HAKOB,
KOTOopble NpeacTaBnsioT cobon ngeosiornyeckoe oTparKeHne Tex uan Apyrnx CBOMNCTB,
CTOPOH, Ka4yecTB AaHHOro asseHus... CocTtas lopuanYeckoro pakTa TOT XKe, 4TO U Y BCex
ApYyrux pakToB peasibHON OENCTBUTENbHOCTHN, - 3TO AABJIEHUSA U MPOLECChl, HO He
NPU3HaKW ABJIEHU N NpoueccoB»[16]. AnekceeB C.C. Tak)Xe cHMTaeT UCKYCCTBEHHbIM
KOHCTPYMpOBaHMe coCcTaBa lopuanyeckoro akTa, CCbislasgiCb HAa HEBO3MOXKHOCTb
BbISiBJIEHMSA 06LWLNX MPM3HAKOB A5 MPAaBOMEPHbIX AENCTBUN U AENCTBUA HEMPABOMEPHbIX
N HeJONYCTUMOCTb MCMNOJIb30BaHMSA 3TOM0 NMOHATUSA B OTHOLLUEHUN CODbLITURA.

Mo MHeHuto AnekceeBa C.C., opnanyeckme nocneacTBus, HacTynatoLwine Ha OCHOBaHUN
topuanveckux hakToB, caMbiM 06LLMM 06pa3oM MOryT ObiTb CBEAEHbI K F1aBHbIM (ha3aM
CYLLLECTBOBAHWS NMPAaBOOTHOLLUEHMUS - K €r0 BO3HUKHOBEHUIO U NPEKPALLEHMNIO, a TaKXe K
N3MeHeHuo (C TeM, pasymeeTcsl, nobaBsieHNEM, YTO NMPABOOTHOLLUEHUAMN ABNSIOTCS BCE
npaBoOBble CBA3U, B TOM Yucsie 1 obLime npaBooTHOLLIEHUS, BKJl0YAst OTHOLLEHUS
NnpaBoCcybbEKTUBHOCTK, NPaBOCNocobHOCTN)[17]. B To Xxe BpeMs 6bosiee AeTaNbHbIN

aHa/ N3 NPUBOOMUT K BbIBOAY, YTO B KPYr topuanveckux hakToB O0J/>KHbl ObiTb BKOYEHDI
XKN3HEHHbIe 06CTOSATENbCTBA, KOTOPbLIE BJIEKYT U UHbIE IOPUANYECKME NOCIeACTBUS,
CBSI3aHHbIE C XXWU3HbIO NMPABOOTHOLLEHMNS, C AENCTBUEM €ro BHYTPEHHNX MEXaHN3MOB.
FOpunanyeckmmm pakTamm, B HaCTHOCTU, ABNSAOTCS 06CTOATENbCTBA, NPMBOASLIME K
BO3HUKHOBEHMIO JINLLb OTAENIbHbIX NPAaBOMOYUIA (HanpuMmep, CeKyHAapHbIX), K nepexony
Cy6bEKTUBHOMO NMpaBa B HOBOE COCTOSIHME (HanpuMep, COCTOSTHUE NPUTA3aHNSA).
3HaYeHne pUanNYeckux akToB NMET 06CTOSTENbCTBA, NOPOXKAAOLLNE 1
npekpallamlmne Takme cneymdmnyeckmne npaBoBbie NOCNeACTBUS, KAk lopuanyeckas
OTBETCTBEHHOCTb, Mepbl 3aLLMTbI[18].



Kak Buaunm, 1o, 4To Po)XxKoBa M.A. pacCcMaTpuBaeT KakK 3JIeMeHT lopnanyeckoro akTa,
Anekcees C.C. Ha3bIBaeT lopuandecknmm paktamu, NnpuBoaALLIMMN K BOSHUKHOBEHUIO
NNWb OTAEeNIbHbIX MPaBOMOYUiA, K Nepexony CybbeKTUBHOIro rnpasa B MHOE COCTOSIHME.

XaHHaHoB P.A. B cBoelh paboTe «HopMaTUBHbIE YCNOBUSA B AVHAMUKE FPaX<AaHCKOro
NMPaBOOTHOLLUEHUSA», aHANN3UPYS YKa3aHHblIe B HOPMaX MpaBa YCJ/I0BUS, KOTOpPbIe
CNoCcoBCTBYIOT ABUMXKEHUIO FPaXXAaHCKOr0 NPaBOOTHOLIEHUS, 0603Ha4YNA UX Kak
«HOPMaTUBHbIE YC/IOBUSA», obecnevynBaoLne BO3HUKHOBEHNE, N3MEHEeHMe NnpekpalleHne
NPaBOOTHOLLUEHWUIA. XapaKTePHbIM A1 3TUX YCJIOBUI, MO €ro MHEHUIO, BASIETCS TO, 4TO
oHU:

a) HenocpeacTBEeHHO He BAIeKYT 3a cOb60oM caMoCTOATENIbHbIX OPUANYECKUNX
nocnencTBun;

0) Bcerpa npeawecTBYOT OPUANYECKOMY (DaAKTY;

B) NpeBpaLlatoT peasibHY BO3MOXXHOCTb HAaCTYMJIEHUSA IOpUANYeCcKoro pakta B
DEeNCTBUTENIbHOCTb U TEeM CaMbiM 00yC/I0BAMBAOT BO3SHUKHOBEHWE IOPUANYECKUX
nocnencTBun;

) He MOryT OblTb OTHECEHbI HM K KaTeropun AeNCTBUN, HU K KaTeropum cobbitmnn;

) CTaHOBATCA opungn4yecknm pakToMm, Korga BXoOAT HEro B KayecTtBe HefocTatloLwero
a/leMeHTa[19].

Po)xkoBa M.A. He cornacHa c yTBep>XaeHmemMm XaHHaHoBa P.A. 0 TOM, 4TO «HOPMaTUBHbIE
yCJ/I0OBUSA» BXOOAT B IOPUONYECKNI COCTAB U, BbICTYMAas B COMETaHUN C OPULONYECKUM
(haKTOM, CaMN CTaHOBATCA IOPUANYECKUM (paKTOM. DTO 3aKJll0o4eHne, npoxogsuiee
KpaCHOM HUTbIO MO BCen ero paboTte, N0 eé MHEHUID, AEMOHCTPUPYET NCKaXKEeHNe
MOHATUN «rNMNOTEe3a HOPMbI NMpPaBa» N «COCTaB IPUONYECKOro (hakTa», a TakxXe
CMeLlleHne 3TUX MOHATUN C MOHATUEM «IOPUONYECKNIA COCTaB»[20].

FOpunoundecknin hakT 1 rmnoTesa HOpPMbl NpaBa, Kak OHa NULWeT, «He MOryT
paccMaTpuBaTbCA B Ka4yeCTBE COBOKYMHOCTW, MOCKOJIbKY MepBbIn NpencTtaBnseT cobon
peasibHbI XXU3HEHHbIV (haKT, a BTOpas - HOPMaTUBHO-NPaBOBYO abCcTpakuuio.
TpeboBaHu4, NpeabsaBageMblie K abCTpakTHOWM Moaenn ob6CToATENbLCTBA, 3aKpPenaéHHbIe
B HOpMe rnpaga, He BbICTYMalT B COMETaHNN C lopnanNyYeckum hakToM, a no CyTu
onpenensT Te yC/1I0BMS, Ka4ecTBa, CBONCTBA, NPU3HaKU 1 T.4., peajibHoe
CyLLeCcTBOBaHME KOTOPbIX CNocobCcTByeT co3aaHnmn N3 hakTuyeckoro obctoAaTenbCTBa
topuanydeckoro gakTta. MNMpn HecobnaeHNn e NpeayCcMOTPEHHbIX HOPMOW NMpaBa



TpeboBaHMN (OTCYTCTBME I/IEMEHTOB IOPUANYECKOr0 COCTaBa) XU3HEHHOE
06CTOATENLCTBO TaK N OCTaeTCa PakKTU4eCKMM 06CTOATENLCTBOM, «HEe CTaB»
IOPUANYECKUM (haKTOM»[21].

K anieMeHTaM lopmnamnyeckoro coctaBa OTHOCATCH, MO MHEeHUO PoxxkoBon M.A., «He
TONIbKO XapaKTepucTmka caMoro XXMU3HeHHOro obctosaTenbCcTBa, HO U YCNOBUS,
CBsi3aHHbIe C ero cy6bekToM 1 06BbeKTOM. B HaCTHOCTU, K 3/1IEMEHTaM IPUANYEeCcKoro
hakTa, XxapakKTepun3yoLwmnm cybbeKToB, OHa OTHOCUT XapaKTEPUCTUKK; K dNIEMEHTaM
lOpUANYecKoro pakTa, onpegensatowmm 06bLEeKT, - TakKne CBONCTBA KakK HELE/TMMOCTb,
noTpebnaMocTb Belwen nim nx NpuHaLNeXHOCTHbIN XapakTep 1 T.4. B HEKOTopbIX
C/lyqasax HOPMbI NpaBa YNOMUHAIOT He TOJIbKO lopnanyeckme XxapakTepucTuku
(nobpocoBeCTHOCTb, HEBUHHOCTb CYyOBEKTOB M NPOY.), HO N eCTECTBEHHbIE
(HaTypanbHble) CBONCTBa ABNEHNS (ero cybbekTa nnm obbvekTa), Hanpumep,
HegenumocTb Bewm (cT.133 TK PO), noTpebnsemoctb Bewu (cT. 607 K PO) n T.n. Taknum
o6bpa3om, NpaBo 1 3a HEKOTOPbLIMK €CTECTBEHHbLIMWN CBONCTBaAMU NMPU3HAET 3HaYeHMe AN
Lenen «CTaHOBNEHUSA» IPUANYECKOro dakTax».[22]

Monemunsnpysa ¢ XaHHaHoBbIM P. A., Kpacas4ukosbiM O. A., AnekceesbiM C. C. Po)xkoBa M.
A. NpnxXoaunT K BbIBOAY, YTO BCAKUN IOPUANYECKUN (paKT BKJIlOYaeT B CBOW COCTaB He
TO/IbKO KOHKPETHOE XXU3HeHHOoe 00CTOATeNbCTBO, HO U PAL 3/IEMEHTOB, Hasn4ymne
KOTOpbIX 0bycrioBneHo TpeboBaHUSAMM HOPMbI MPaBa, U 4TO «NpefyCMOTPEHHbIE B HOpMe
npasa TpeboBaHMA O HAMYUN BCAKOrO NpM3HaKa, CBOMCTBA WUIN KadyecTBa (Mam nux
COBOKYMHOCTWN), XapaKTepU3ywLmnX SBaeHNe nam npouecc, asnaTca oba3aTenbHbIMU
ans cobnogeHnsa. B npoTnBHOM ciiydae peasibHoe XXU3HEHHOe 0b6CTOoATENbCTBO (ABEHME
UK Npouecc) He MeeT IPUANYECKOro 3HAYeHNA».[23]

He coMmHeBasACb B NMOJIE3HOCTU OUCKYCCUIA OTHOCUTEJNIbHO CYLLHOCTU IOPUANYECKOro
hakTa B rpa>KgaHCKOM rMpaBe, BMecTe C TEM He CHMTaeM Nosie3HbIM cBegeHumne npobnemsl
MPaBOOTHOLLUEHNSA Ha YPOBEHb topnanyeckoro akta. Ecnm 6biTb NociegoBaTenbHbIM, TO
He TOJIbKO 0 LOBPOCOBECTHOCTN, COCTOAHUN B POACTBE CYOBEKTOB HY>XHO NOBOPUThL, HO
0 NMpaBoAeecnocobHOCTN CYyDBEKTOB KaK NpU3HaKe lopnanvyeckoro pakTta, a Takxe o
CBOMCTBaxX 0bbekTa NMPaBOOTHOLLUEHNIN KaK MPU3HaKax lopnanyecknx akToB, 4TO
MOBJIEYET PEBU3NIO YCTOABLUENCH TEOPUN NMPaBOOTHOLLUEHNIN, YTO efBa n
uenecoobpasHo.

B rpa>xgaHCKOM npaBe NpaBOBble OTHOLWIEHNSA BO3HUKAIOT U B TEX C/ly4asx, Korga umeet
MEeCTO CUTyauus, 3aKOHOM He ogobpseMas, HanpuMmep, CAENKN, COBEPLUEHHbIE NOJ
BAMSIHMEM 3abnyxaeHusi, obMaHa n gpyrue ocnopumble caesnkun24]. laneko He BO BCeX
cly4asix oCnopuMble COeNKW NPU3HATCA HeAENCTBUTENbHbLIMM.



He Bcerpga oCnapmBaloTCd MMeLLNeE rpa>KaaHCKo-rnpaBoBoe 3Ha4YeHne peleHnsa opraHoB
yrpasJieHNda aKUNOHEPHbIX obuwecTs, NMPpuUHATBLIE C HapyLlweHneM X KomMmrneTeHunn.

He npu3HaBaTb 3TN XXU3HEHHbIE obcTosaTenbLCTBa opungn4ecknmMm gaktaMmm HeT
OCHOBaHUW, TakK Kak, eCcJZin OHUN He ocrnopeHsnbl, BCe BO3HUKLWNE, N3IMEHUBLLUNECH,
npekpatTmewnecsa B CBA3N C 3TUMUN obcTosaTeNnbCTBAMMU MpaBOOTHOLWIEHNA OCTAlOTCA B
cnne.

NMpaBoBas NpMpoaa OCNOPUMbIX U HAYTOXKHbIX CAENOK MHTepecoBasia MHOMMX YYEHbIX U
npakTnyecknx paboTHMKoB. ArapkoB M.M. nennn Bce AeNCTBUTENIbHbIE CAESIKN Ha
«B6e3yCc/IoBHO AENCTBUTESIbHbIE U YCIOBHO AENCTBUTESIbHbLIE (OCMOPUMbIE)[25]», YTO
06BACHAN0 NpU3HaAHME B OTAEJbHbLIX CUTYaUUsaX OCOPUMbIX CAENOK AENCTBUTEbHbIMU.

C nosnumm Teopun opnanvecknx hakToB TaKNX COEJIOK HEKOTOPbIE aBTOPbl FOBOPSAT Kak
0 DeeKTHbIX lpunandyecknx paktax.[26] lNon nepekKTHOCTLIO Po)xkoBa M.A. NnoOHUMaeT
«He 3anpeweéHHOe HeECOOTBETCTBME KAaKOoro-nmbo npm3sHaka, CBOMCTBA, XapaKTEPUCTUKM
topuanyeckoro akta TpeboBaHmnam HopMbl NpaBa»[27] . 1 B KavyecTBe npumepa, rae
oT/IN4mne pedeKTHOro pnanyeckoro akTta OT NpaBoOHapyLUEHNs NMPosABAseTCSA, Mo eé
MHeHuto, Hanbonee apko, NnpnueoAnNT 3n0ynoTpebneHne npasoM (cT.10 K P®) kpegutopa
(beHedmumapa), KOTOPbIN, NOAY4YMB CYMMY AoJira OT AOJIKHMKaA, obpaliaeTcs ¢
TpeboBaHmeM 06 ynaaTe TON )Xe CYMMbl K FapaHTYy.

Hy>XHO OTMEeTUTb, YTO He BCe aBTOPbl COrJIaCHbl C KBaNnmKaunen oencTemm Kpeamtopa
Kak 3noynoTpebneHns npaBoM B NpuUBeAEeHHON CUTyauun. B 4aCTHOCTU MHOMO MHEHUA
npunaep>XMBakTCHa Takne ydyeHble Kak EMenbsaHoB B.W. [28], N36pexT M.[29]. NMpe3nanym
Bbiclwero Apbutpa>xHoro cyna, HanpoTuMe, yCMOTpen 3s10yrnoTpebneHmne npaBom co
CTOpPOHbI beHednymnapmnsa B aHanorm4Hom cCUTyaumm.[30]

Ha Haw B3rnag, 3noynotpebsieHne npaBoM (LWMKaHA) OTHOCUTCH K HEMPaABOMEPHbIM
O0EeNCTBUAM KaK Pa3HOBUAHOCTU lopnanyeckmnx gakToB, 0 KOTOPOM NONAET peyb B
cnepyloulemM pasgesie HacToswen paboTsbl.

B rpa)koaHCKOM 3aKoHOAaTeNIbCTBE NPefyCMOTPEHbl CaMble pa3/inyHble puanyeckue
(haKTbl KaK OCHOBaHUSA rpa>KgaHCKNX NpaBooTHoLWeHUN. OBLLMN nepedyeHb 3TUX
topuanYeckux hakToB coaepxmnTca B €T. 8 TK PO, cornacHo KOTOPON rpakaaHcKume
npaBa 1 06493aHHOCTN BO3HUKAIOT:

e 113 IOFOBOPOB U UHbIX COEJIOK, NPeayCMOTPEHHbIX 3aKOHOM, a Tak>XXe U3 JOroBOpPOB
N MHbIX COEJI0K, XOTSA U HE NPelyCMOTPEHHbIX 3aKOHOM, HO HE NPOTMBOPEYaLLINX
emMy;



e 13 aKTOB rOCYAapCTBEHHbIX OPraHOB N OPraHOB MECTHOIr0 caMoyrnpaBJieHUs,
KOTOpble NpeayCMOTPEHbI 3aKOHOM B Ka4eCTBe OCHOBaHUA BO3SHUKHOBEHMS
rpa>kKaAaHCKUX npas 1 obsizaHHOCTEN;

e N3 cynebHoOro peleHns, ycCTaHOBUBLLENO rpakgaHckme npasa n o6a3aHHOCTY;

e B pe3ynbTaTe npmnobpeTeHnsa nmyuiecTsa n oCHOBaHUAM, A0MNYCKAaEMbIM 3aKOHOM;

e BC/IeACTBME NMPUYNHEHNA Bpeada ApYyromMy nuuy;

e BC/IeACTBME HEOCHOBATE/NILHOrO oboralleHuns;

e BCNIEACTBME UHbIX AENCTBUN Fpa>KgaH U UHbIX TNL;

e BCNieacTBME COBbITUI, C KOTOPbIMU 3aKOH U MHOW NPaBOBOW aKT CBA3bIBaET
HacTynaeHne rpakK4aHCcKo-nNpaBoBbIX MOCAeaCTBUN[31].

BMmecTe € TeM 3TOT nepeyeHb He ABASeTCS ucyepnbiBaowmM. pakgaHckue
NMPaBOOTHOLLIEHUA MOTYT BO3HUKATb, USMEHATLCA N NpeKpallaTbCsa U HA OCHOBE MHbIX
topuanYeckux hakToB, KOTOpbIe MPSMO He NpeayCcMoTpeHbl 4eNCTBYIOLWUM
3aKOHOLATeNIbCTBOM, HO He NMpoTMBOpeYaT ero obwmM Havyanam n cMbicny[32]. laHHoe
NpaBuiIo0 MMeeT Ype3BblHalHO BaXKHOE 3Ha4YeHne AN8 rpakAaHCKoro 3aKoHo4aTebCTBa,
KOTOpOe, B OT/INYME OT YroJIOBHOIr0O, UMeeT AeJi0 Npexie BCero He ¢ aHoMaJlbHbIMU
ABJIEHUSAMW, @ HOPMaJibHbIM pPa3BUTNEM IKOHOMUYeckoro obopoTa. NMoTpebHoCTH
pa3BUTUA SKOHOMUYECKOro obopoTa, 0cobeHHO B nepuoj nepexona K pbIHOYHOWN
SKOHOMUKE, CBA3aHbl C TaKUMKN 0B6CTOATENbCTBAMU, 3apaHee NpeayCcMoTpeTb KOTopbie B
rpa>kAaHCKOM 3aKoHogaTesibcTBe abCoNOTHO HEBO3MOXXHO[33]. Henb34 Ha MHOro neT
BNepe npefycMoOTpeTb B 3aKOHE BCEe BO3MOXKHbIE lopuandeckme pakTbl, KOTopble
noTpebyoTcsa A1 HOPMaJIbHOro PYHKLNOHMPOBAHNA SKOHOMUKIN CTpaHbl. NoTpebHoCTb
B TAKUX IOPUANYECKMX (PAKTAX MOXKET BO3HUKHYTb COBEPLUEHHO HEOXXNOAHHO U
B6e3oTnaraTenbHO, TOrAa Kak BHeCeHNne COOTBETCTBYIOLWNX N3MEHEHW B
3aKOHOLATeNIbCTBO BCerga TpebyeT onpefeneHHoro speMeHu. NMosTomMy B rpa>KAaHCKOM
3aKoHoLaTeNIbCTBE N NpeayCcMOTPEeHOo NpPaBnsio, B COOTBETCTBUN C KOTOPLIM
topngnyeckue akTbl, He NpefyCMOTPEHHbIE MPa>KJaHCKUM 3aKOHO4aTeNbCTBOM,
NOpOXAalT COOTBETCTBYOLLME OpUaNYecKne nocnencTens, eCiv OHU He NpoTuBopeyaT
obwmmM HavanaM 1 CMbICY rpakK4aHCKOro 3akoHogaTesnbcTBa (N. 1 ¢cT. 8 MK).

Ha 3Ty ocobeHHOCTb topmnamndeckmnx akToB B 061acTn rpa>kaaHCKO-NpaBoBbIX
OTHOLWIEHNN B CBOE BpeMs obpawan BHUMaHme H. I'. AnekcaHgpos. OH nucan: «4To
KacaeTcs pakToB B 06/1aCTV rpa)K4aHCKO-MPaBoOBbIX OTHOLLEHUN, TO B OTAE/bHbIX
CJIy4assX BO3MOXXHO NPU3HAHNE HEKOTOPbIX N3 HUX IopnanyeckuMun paktamMmm, ucxonsa m3
obLlero cMbiCila Halero rpa4aHCKoro 3aKkoHo4aTeNIbCTBa WM PYKOBOOCTBYSCH
HOpPMOW, NpefyCcMaTpMBatoOLLEN aHAIOMNMYHbIN IOPNONYECKNI PaKT»[34].



B pnencreytowem MK PO npymMmeHeHne aHanornm 3akoHa 1 aHanoruuy rnpasa
npenycMoTpeHo CT. 6, CorslacHO KOTOPOM B C/yYasiX, Korga OTHOLWEHUSA NPSMO He
yperyampoBaHbl 3aKOHO4aTes/IbCTBOM UM COrnalleHnemM CTOPOH N OTCYTCTBYeT
NPUMEHUMbIN K HAM 0bbl4a fenosoro o6opoTa, K TaKMM OTHOLUEHUSIM, eC/i1 3TO He
NMPOTMBOPEYNT NX CYLLECTBY, MPUMEHAETCSH rpa)KAaHCKoe 3aKoHO4aTesIbCTBO,
perynupytouiee cxoHble OTHOWEeHUs (aHanornsa 3akoHa)[35].

MpY HEBO3MOXXHOCTU NUCMO/Ib30BaHNSA aHaIOrMM 3aKoHa NpaBa 1 06893aHHOCTY CTOPOH
onpenensatTcs NCXoas U3 obLMX Havyan N CMbICa FrPa*kaaHCKOro 3aKoHo4aTe /IbCTBa
(aHanorus npasa) TpeboBaHMn OOPOCOBECTHOCTU, PA3YyMHOCTU U CripaBeasIMBOCTU[36].

FOpunandeckme akTbl B FpaXKAaHCKOM NnpasBe oTanyatoTcs 6onblinM pasHoobpasmem, B
CBA3M C YEM MMeeTCH HacCyLHasa HeobXoAMMOCTb UX KlacCuduKkaLmnm.

B ropnandeckonm nutepaTtype npeparatoTcsa pasiMdHble BapuaHTbl KacCupumkaumm
topuanyecknx pakToBs.[37] Knaccupunkauun, npeacTasnsaome npakTU4eckKnin nHTepec
pacCcMOTpeHbl B pa3fenie BTOPOM KypcoBon paboThl.

2.Knaccupukauua opmanyeckux ¢pakros

2.1.Knaccucpukauuma opmagniyeckux paktoB no
IOpUMANYECKUM NoCNneancTBUaAM

Coobpa3Ho TPEM BO3MOXKHbIM 3TanaM ANHAMUKMK FPaXKAaHCKO-NPaBOBOr0 OTHOLLEHUSA U
HayKe rpa>x[4aHCKoro npasa NMPUHSATO pasnnyaTb TPU KaTeropum topmandyeckmnx akTos B
3aBMCUMOCTU OT BUAA NOPOXKAAEMbIX UMN Ha OCHOBE 3aKOHa lOpPUONYECKUX MOCNenCcTBUN
- (hakTbl NpaBoobpa3syloLme, NpaBo3MeHs O ME U NpaBornpekpaLlatoLmne[3s].

MpaBoobpa3yoLnM PUANYECKMM PaKTOM SBASETCS Tako hakT, C HAJIMYMEM KOTOPOro
HOPMbl AENCTBYIOLLEro NpaBa CBS3bIBAOT BO3HUKHOBEHNE FPakAaHCKOro
NpPaBOOTHOLLEHUS. MPMMepPOM Takoro pofa pakToOB MOXXET CNYXUTb AOFOBOP KyMJn-
NpoAa’ku, Ha OCHOBaAHMWN KOTOPOro y NOKynaTesisi BO3HUKAET NpaBo COBCTBEHHOCTM Ha
KYMNJEHHYIO0 BELlb.

K 4yncny npasoobpasyrowmx OTHOCATCA N Takue topngmnyeckmne pakTbl, Kak NOCTpPoOMKa
OOMa 3aCTPONLLNKOM, HaNncaHue KapTuHbl XYy OOXKHUKOM UJIN KHUTN HaY4YHbIM
paboTHMUKOM. YKa3aHHbIe lopuandeckmne pakTbl ABAAIOTCS crieunprnyecku



npasoobpasyoLmmMm B CBA3MN C TEM, YTO COOTBETCTBYOLLEE CYObEKTUBHOE NMPaBO Ha
onpenenéHHbIn (BHOBb CO3A4aHHbIN) 0ObEKT BO3HUKAET BrepBbIe.

NMpaBOM3MEHSALWMM opUaANYeCcKnM hakToM aBASETCS Takon PaKT, C HAJIMYNEM KOTOPOro
HOPMbl OENCTBYIOLLEro NnpaBa CBA3bIBAOT N3MEHEHUS FPak4aHCKOro NPaBOOTHOLLEHMS.
B KayecTBe nnaCTpaunum gaHHOro BUaa lopuanyecknx akToB MOXXHO Ha3BaTb YCTYMNKY
npaBa, TpeboBaHMA NN NepeBo A0JIra; B pe3yJsibTaTe KOTOPbIX MPOUCXOANUT CMEHa Ny,
B 0683aTeNIbCTBEHHOM MPAaBOOTHOLIEHMW (B NEPBOM CJly4ae CMeHa YNpaBOMOYHOro, a BO
BTOPOM - CMeHa 0653aHHOro nmua).

N3mMeHeHne B NpaBOOTHOLLIEHUN MOFYT KacaTbCs HE TOIbKO Cy6bEeKTHOro coctasa, HO n
CaMoro LPNONYecKoro coaep>XXaHms CoOOTBETCTBYIOLLEro rpaK4aHCKoro
npaBoOTHOLWEHNSA. TakK, HanpuMep, No OOroBOpPY XPaHEHUs XpaHnTenb 06a3aH
BO3BPaTUTb /ULy, COABLUEMY MMYLLECTBO Ha XpPaHeHMe, Ty e camyio Beuwb. OaHako,
€C/IN XPaHUTENb He BbINOJHUT Haanexxawmm obpa3om 3Ton 06493aHHOCTN, TO OH AOJIXKEH
BO3MeCTUTb CTOMMOCTb Bewn. B gaHHOM cny4vyae 0653aHHOCTb BO3BpaTa BELLM
TpaHchopmMmmpyeTcs B 06593aHHOCTb BO3MELLEHNA CTOUMOCTM 06beKTa XpaHEHNS.
BO3MOXXHO, pasyMeeTCs, U NHble N3MEHEHUSA B FPaKJaHCKOM MPaBOOTHOLLUEHUW, KOrA4a
nmbo yMmeHbllaeTcs 06bEM MMeLWMXCca npas n obsasaHHocTen, nnbo, HaNpoTUB.,
NPOUCXOONT UX YBEJIUYEHME.

MpaBonpekpalalowmnm rpnoniyecknm akToM SBASEeTCS TakKon akT, C HaMYmem
KOTOPOro HOpMbl OEeNCTBYIOLLEro rnpaBa CBA3bIBAOT NMpeKpalleHne rpa>kAaHCcKoro
NnpaBoOTHOLWEHUSA. peKkpalleHne rpa>K4aHCKoro NpaBoOTHOLEHUSA MOXXeT ObiTb
BbI3BaHO CaMbIMUM pa3/IMYHbIMU MO CBOEMY XapakTepy obctoAaTenscTtBamu. Cioaa,
Hanpumep, oTHocuTCA rnbenb ob6bekTa NpaBa COOCTBEHHOCTU (B 3TOM Criyvae
npekpallaeTcs n caMmo npaBo COBCTBEHHOCTN), UCMOTHEHNE A0JIKHUKOM NieXallen Ha
HEM 06513aHHOCTK (B 3TOM C/lyyae NpekpallaeTcs COOTBETCTBYOLlEe
ob6sa3aTeNbCTBEHHOE NMPABOOTHOLLEHNE MEXAY KPEAUTOPOM N AOJIKHUKOM), CMEPTb
OOHOr0 U3 Y4aCTHMKOB NMPaBOOTHOLWWEHNA (HanpuMep, XyOoXHUK 06a3anica HanucaTb
KapTUHY, HO He yCnes 3Toro caenatb U ymep. Ero 0643aHHOCTb He nepexoanT K
HacnenHnKam, ob6a3aTeNbCTB NpekpawaeTcs) n ap.

2.2.Knaccupukauuma iopmaguniyeckux paktoB no
BOJIEBOMY NMPUHLUUNY



Hanbonee cyuiecTtBeHHOE 3Ha4YeHMe OJ1 MOHUMaHNA NPMPOabl U PYHKLUNK IOPUONYECKMNX
(hakToOB UMeeT Ux nogpasfesieHne B 3aBUCUMOCTU OT UX CBA3M C UHANBUAYASIbHOW BOJE
- nogpasgeneHune Ha lpuanyeckne 4eNCTBmA U lopnanyeckme cobbiTnA[39].

«BoneBon» NpuU3HaK NO3BOJINA CO3AaThb MN1aBEHCTBYIOLLYO B OTE@Y4EeCTBEHHOW TEOpUNn
topnanyeckmnx akToB Kaaccuumkaumio: Ha OCHOBaHUN NMpMU3HaKa 3aBUCMMOCTMU OT
HaAN4Ynsa NPOSABJSIEHUSA BOIM B topnanyecknx paktax ool nposeaéH Bogopasaen
lopuanYecknx pakToB Ha ABe 6onbline rpynnbl - LPpUANYeckmne cobbiTna u
opuanyeckmne nencTeus.

FOpugnyeckme akTbl - gencTems. icxoaa n3 Toro, 4To lOpMANYECKOe OENCTBUE
npencTasnsieT cobon eaMHCTBO BOMIM U BOJIeU3bsABAEHUS:. MOXXHO FrOBOPUTL O TO, YTO AJIS
BCSIKOIO IOPUANYECKOro AEeNCTBMUSA HEAO0CTAaTOYHO TOJ/IbKO HAIM4YNE BOJIN - BOJISt AOJIKHA
cebs peanbHO NposBNATL. BcneacTeme ckasaHHOro gasbHenwas Knaccupukaumns
NpPon3BOANTCS B 3aBUCUMOCTUN OT 0COBEHHOCTEN BHELUHEro NposiBJIEHNS BOJIN.

Anekcees C.C. opugnyeckmne OeNCcTBMSA XapaKTepusyeT Kak BOJIeBO€E NMoBeAEHMe N0AEN,
BHELUHEE Bblpa>KeHNEe BOJIN U CO3HAHWS FpaxkAaH, BOJI OpraHn3aumi n obLecTBeHHbIX
opraHusauuin. OTAMYnTeNbHAA YepTa pacCMaTpUBaAEeMOro BUAa IOPUANYECKMX (DaKTOB,
Mo ero MHEeHW, COCTOUT B TOM, YTO HOPMbI NpPaBa CBA3bIBAOT C HAMM lopnanYeckme
nocnenCcTBUA MMEHHO B CUJTY BOJIEBOIO XapaKTepa lopnanyeckmx OencTBnn.[40]

Yepes BosieBOE noBefeHVe naen pnandyeckne HopMbl U OKa3biBalOT CBOE
HanpaBAasoLwee n npeobpasywolee BAMAHNE Ha 0bLLECTBEHHbIE OTHOLWEHUA[41]. [Mpwn
MOMOLLW MPABOBOIro PerysimpoBaHnsa MOXHO JobnTbCa N1Mbo cokpaweHns Yymucna
OEeNCcTBUN, HE COOTBETCTBYOWMX NMHTepecaM obuwecTBa, nbo, HaobopoT, yBennyeHuns
Yyncia OencTBUNn, OTBEYaLWMX NHTepecaM obuiecTBa. BosieBoe ke nosegeHmne nogen
NULWb TOrga MoXXeT BbiTb NpeaAMeTOM NPaBOBOro pPeryampoBaHuns, Korga OHO Tak Uan
MHa4ve conpukacaeTcsa C ABMKEHMEM NPaBOOTHOLIEHNN, T.e. BbICTyNaeT B BUAe
topnanyecknx hakToB-4enCcTBUN.

FOpnanyeckme oencTBUs BeCbMa pa3HoobpasHbl U UFPatOT OAJIEKO HE OAVHAKOBYO POJib
B NpoLiecce NMpaBoBOro peryampoBaHus.

FOpuanyeckme hakTbl-AENCTBUA NOAPA3AENATCS Npexxae BCero no NpusHaky Toro, Kak
OHW COrslacylTCs C NpeanncaHnusMmn pPUONYecknx Hopm, TpeboBaHMAMKM NpaBonopsaka.
Mo 3ToMy Npu3HaKy lopunanyeckme gpakTbl-4encTBms, 60bLLUNHCTBOM YHEHbIX[42]
pPa3rpaHNYMBalOTCA Ha ABE OCHOBHbIE PAa3HOBUAHOCTM:

e [1PaBOMEpPHbIE NencTBus;



e HernpaBOMepHble OeNCTBNA (NpaBOHapYyLUEHUS).
Takoe pasrpaHnyeHne coaepXxuTca B y4ebHon nutepaType.[43]

PoxxkoBa M.A. npegnaraeT KnaccupuUnpoBaTh lopuandeckme 4encTeus Ha
J103BOJIEHHbIE U HEI03BOJIEHHbIE,[44] YTO MO3BOJINT, MO €é c/ioBaM, AaTb 6onee YETKYIO
XapaKTepPUCTUKY IOPUANYECKUM haKTaM.

Mo eé MHeHWI0, pasrpaHnYeHmne pPpuan4yecknx 4encTBUN Ha 403BOJIEHHbIE U
He[03BOJIEHHbIe OXBaTbIBaeT BCIO cpepy NpaBOBOU AENCTBUTENIbHOCTU, KOTOpas
XapakTepusyeTcs Haim4ymem ABYyX NPOoTMBONON0XKHOCTeN. C 04HON CTOPOHLI, 3TO
[03BOJIEHHbIE AeNCTBUA - LENCTBUSA, KOTOPbIE NPU3BaHbl MOPOXXAaTb HOPMaJibHble O1A
rpakgaHckoro obopoTa opnandeckne nocneacTsna n TpebyloT npuMeHeHus
perynaTuBHbIX HOPM, C 4PYrOn CTOPOHbI, HEL03BOJIEHHbIE AENCTBUSA - MPOCTYNKN U
npaBoOHapYyLUEHNS, KOTOPble HapyLwatT rpa>KgaHCKnimm o6opoT, Bbi3biBAOT NOTPEOHOCTb
€ro BOCCTaHOBJ/IEHUSA U, KaK cneacTeune, TpebyioT NpUMeHeHUs OXPaHUTENbHbIX HOPM
npasa.

Mon N03BONIEHHLIMU AeNCcTBMSAMM PoxxkoBa M.A. npepfiaraeT NoOHUMaThb OeNCcTBuUS,
OTHOCUTENBHO KOTOPLIX CylLLlecTByeT obllee [03BOJIEHME 3aKOHA, TO eCTh B
JleCcTBYIOLLEM 3aKOHOLATENIbCTBE OTCYTCTBYET NPSAMON 3arnpeT Ha UX coBeplleHne. K
4YUCNy O03BOJIEHHbIX OEACTBUA OTHOCUT, B YaCTHOCTMU:

e COBEpLUEHME COESKUY;

e 3[aHNE aKTa rocyaapCTBEHHbIM OPraHOM UM OPraHOM MeCTHOro
caMoynpaBJieHUS;

e rMpoBefeHne Ny6anyHbIX TOProB.;

e FOCYZIAapPCTBEHHYI0 PEerncTpaumio pnanyecknx auu;

e BblHECEHME pELLUEHME OpraHOM LPUANYECKOro NnLa;

e BbINYCK LieHHbIX Bymar u T. 0.[45]

PaspneneHve nencTtemn Ha A403BOJIEHHbIE U HEL03BOJIEHHbIE, MO MHEHWUIO aBTOPa,
MO3BONIAOT MOHATb CYLWLHOCTb OCMOPUMbIX COENTOK N 0OBACHUTbL coaepxalinncsa B cT.12
'K PO Takon cnocob 3awmTbl rpa4aHCKUX NpaB Kak HEMpPMMEHEHNe Cy40M aKTa
rocynapcTBeHHOro opraHa win opraHa MecTHOro caMoyrpasJjlieHus, NpoTuBopeYaLlero
3aKOHY.

OcrnopuMble coesIKN aBTOP OTHOCUT K 003BOJIEHHbIM NEencTBUAM, U npunsHaHme Ccyaom
OCI'IOpI/IMOI7I COENIKN HeOEeNCTBUTENIbHON He npmsoanT, MNo €€ MHeHM IO, B pPa3pan
HeOO03BOJIEHHbIX.



CyTb npobnembl ocrnopuMbix caoesiok Poxxkosa M.A. BUONT B AeeKTHOCTU IOpUANYECKOoro
(hakTa, KOTOPbLIN pelleHneM cyia YHNYTOXKAETCS, U B 3TOM CJlydae Cy OOJ/DKEH B
obs3aTeNbHOM Nnopagke «MNPUMEHNUTb lpUANYecKne NoCAeACTBUA YHUHTOXKEHNS
COBepLUEeHHOro aencTeud (nocieacTeus He[enCcTBUTENbLHOCTU COBEPLLUEHHOIO
[EencTBNA), NOCKOJIbKY BCe HACTYyMNMuUBLLNE lopuandeckume rnocnecTBns AMWatoTCcs B 3TOM
CJslydae npaBOBOro 3aKOHHOIMO0 OCHOBAHUSA».[46]

ABTOpY HacToswen paboTbl NpegnaraeMas Poxxkoson M.A. Teopusa topnamn4eckmnx
(hakKTOB NpeacTaBAAEeTCAa HE MeloLWen NpenmyLLLecTs nepen npM3HaBaeMom NoYTu
BCEMW Yy4YeHbIMU Teopuen, CorsiacHO KOTOPOW BCe BOJIEBbIE AENCTBUSA, C KOTOPbIMW HOPMa
npaBa CBA3bIBAET ABM>XKEHME NpaBoOOTHOLWEHUA (BOSHUKHOBEHME, USMEHEHMe,
npekpalleHmne) noapasfesnfaioTcs Ha NpaBoMepHble N NPOTMBOMNpPAaBHLIE.

MpaBoMepHoOe OelCTBME - 3TO BOJIEBOE NOBEAEHME, KOTOPOE COOTBETCTBYET NPaBOBbIM
npeanMcaHusMm, CornacyeTcs C coaep)xaHmem npaB 1 06s3aHHOCTEN CyOBHEKTOB.
MNpaBoMepHble AeNCTBUS MOryT 6bITb NoApa3aesieHbl Ha ABe OCHOBHbIe rpymnnbi:

o OPpUON4HeCKNE aKThl;
e lopngnyeckmne NoCTynkKui47]l.

Moa tpuanNyYeCcKMM akKTOM B Fpa>kgaHCKOM rpaBe NnoHMMaeTcsa npaBoMepHoe
lopnanyeckoe encTeme, HanpaBaeHHOe Ha BO3SHUKHOBEHME, U3MEHEHNe Nnu
npekpalleHne rpa>kgaHcKoro npaBooTHoLwweHNs. OCHOBHbIM BULOM Fpa>KAaHCKO-
NMpaBOBbIX OPUANYECKUX aKTOB ABMAETCS caenka (gorosop). Caoenkamum B rpaX4aHCKOM
rnpase NMPU3HalTCA LENCTBUSA rpakaaH Uin opnanyecknx auL, HanpasJieHHble Ha
yCTaHOBJIEHNE, USMEHEHMNE NN NPEKpPaLLeHMe Frpa)KAaHCKNX npas n obasaHHoCcTen (CT.
153 K PO)[48]. Kpyr coenok B rpa)k4aHCKOM MNpaBe BeCbMa WNPOK (B HacTosulee BpemMs
rpa>kKa4aHCKUM MpaBoOM peryampyeTcsa OKoJ1I0 TPUALATU BUAOB Pa3/INYHbIX FPa)KAaHCKNX
AorosopoB). Kpome Toro, cornacHo cT. 421 ncxonsa u3 npuHumna ceobonbl 4orosopa
OOMycKaeTCsa 3akK/lo4eHne A0roBOPOB Kak NpenyCMOTPEHHbIX, TakK U He
npefyCcMoOTPEeHHbIX 3aKOHOM U UHBIMU NPAaBOBbLIMN aKTaMWU.

C no3numnmn Knaccnukaunm opmnandyecknx PakToB CAeNKN, COBEPLUEHHbIE C
cobnopeHneM scex TpeboBaHUN 3aKOHa OTHOCUTENbHO UX CYyObEKTHOro CocTasa,
cogep>XaHus, eAMHCTBaA N NPaBOMEPHOCTW BOMIMN U BOJIEU3bABAeHNs, 6eccnopHo
OTHOCATCS K AENCTBUAM NMPaBOMepPHbIM[49].

Cnopbl CBA3aHbI C MECTOM B CUCTEME KJTaCcCUPUKaLmm iopuandecknx akToB CAeNOK,
COBEpPLUEHHbIX C MOPOKaMM BOJIN U BOJIEN3BABIEHUSA, KOTOpble B CT.166 K PO
0603HaYeHbl Kak Caesiku oCnopuMble.



OcnopuMble caeNKn oCTalTCa AeNCTBUTENIbHBIMU 00 TeX Nop, NOKa He BCTYMNMUT B
3aKOHHYI0 cuny cynebHoe peweHmne o NpusHaHUM X HeaencTeuTeNbHbIMU. He BCe
ocCrnopuMbie CAESIKM OCNapuBatloTCA B CyAe 3auHTepecoBaHHbIMU nnuamMm. He moryT BbiTb
ocrnopeHbl B cynebHOM nopsake Takme coesiku rnocie nctevyeHns Cpoka MCKOBOM
0aBHOCTUN, KOTOPbIN COrnacHo NyHKTa 2 ¢T.181 'K P® orpaHnU4YeH ogHMM rogoMm.

OCI'IOpVIMbIe, HO He OCrnopeHHble B YCTaHOBJIEHHOM 3aKOHOM MnopAagke caenkum, HeT
OCHOBaHUM NMpnM3HaBaTb HeNMpaBoOMepPHbIMA NEencTBUAMMN.

YTo KacaeTcs aHaNIorMYHbIX CAEMOK, HO OCMOPEHHbIX N MPU3HAHHbLIX CYyA0M
HeNeNCTBUTENIbHbIMM, TO OHM YTPAYMBAOT CTATyC NMPaBOMEPHOro AEeNCTBMS N NepexoasT
B pa3ps NpaBOMEpPHBbIX.

Kak BUOMM, OflHa N Ta )K€ Pa3HOBUAHOCTb IOPUANYECKNX (DAaKTOB MOXKET ObITb OTHECeHa
KaK K MPaBOMepPHbIM OENCTBMAM, TaK U K MPaBOHapPYyLUEeHNAM.

B ropuanyeckon nutepaTtype 3af0J1ro 40 NpuHATUA gencreywowero NK PO
BbICKa3blBaJIOCb COMHEHWE OTHOCUTEIbHO A0MNYCTUMOCTN 0603HAYEeHNA 4OrOBOPOM
HeOoencTBuUTeNbHbIX caenok. Ob6 3ToOM MOXXHO NpoYnTaTb B paboTax NeHknHa O.M.[50],
KpacaB4yukoBa O.A.[51], ToncTtoro KO.K.[52]. Pa3zgenseT nx comHeHusa bparnHckmnm M.U.[53]

Cornalwaschk C MHEHMEM Ha3BaHHbIX aBTOPOB B HacTosLLel paboTe Mbl UCXO4UM U3
coAep)XxaHua OeCTBYIOLLNX HOPM FPak[AaHCKOro 3aKoHo4aTeNbCTBa, rae Takue
NMOHATUS KaK «HEeNeNCTBUTENIbHOCTb>» [0roBoOpa N HEAENCTBUTENbHbIE CAENKN
NPUCYTCTBYIOT.

OT NpaBOMEpPHbIX PUANYECKNX AENCTBUIA, CNeLnasbHO HarnpaB/ieHHbIX Ha
BO3HMKHOBEHNE, U3MEHEHME NN NPEKPaLLEHME IOPUNANYECKNX FPaXKAaHCKMX NpaB
(coenok) HeobxoaMMO OT/INYaTb AENCTBUE, KOTOPOE CNneunasbHO Ha ABUXXEHMue
rpa>k4aHCKO-NPaBOBOro OTHOLIEHNSA He HanpaBJ/ieHO, OAHAKO eC/In OHO COBepLUaeTCs, TO
HEe3aBNUCMMO OT TOro «CO3HaBajl UM He CO3HaBas1 CyObEKT UX NMpPaBOBOE 3HA4YeHMe,
Xeqan unu He xenan HacTyMeHNs NPaBoOBbIX NOCAeACTBMN»[54], TaKMe nocnencTeuns
HacTynAT. Takme NpPsAMO He HanpaB/IeHHbIE, HAa AOCTMXXEHME NMPaBOBOro pesyabTaTa
NEeNCTBMA B TEOPUN FParkAaHCKOro npaBa NPUHSTO Ha3blBaTb OPUANYECKMMN
MOCTyMKaMMu.

Knaccnyeckmm npuMepom topuanveckoro nocTynka aBAseTcs Haxoaka, KoTopas ans
Halwleawero NopoXaaeT Kak 0683aHHOCTW, Ta 1 NMpaBa, NpeayCMOTPEHHbIe 3aKOHOM (CT.
229 MK PO).



[encTBUs, KOTopble BNEKYT IOpUaAnNYecKmMe rnociencTBus TobKO NMpu HAaANYMn
YKa3aHHOro B 3aKoHe 06 beKTUBUPOBAHHOIO pe3ysbTaTa, 6610 NpeasioXKeHo BblAeNAThb B
camocTosiTeNbHYyto rpynny ArapkoBbiM M.M.. OH MMeHOBa/1 X KakK AeNnCcTBUs, cosgatoume
npenycMoTpeHHble HopMaMu NpaBa 06bEKTMBMPOBAHHbIE pPe3y/ibTaTbl, UMeloLLME
X03ANCTBEHHOE UM KYJIbTYpPHOE 3HAaYeHWE, N OTHOCUJT K YACSY TaKUX OENCTBUN
Cco3[laHNe NNTEPaTYPHOro, Xy A0)XXEeCTBEHHOIr0, My3blKaJIbHOrO UK HAY4YHOr O
npounsseneHuns, nsobpeTeHne, TeEXHNYECKOE YCOBEPLUEHCTBOBAHNE, @ TaKXKe
No06pPOBONLHYO AeATEeNIbHOCTb B Yy>KOM UHTEpece.

Pe3ynbTaTUBHbIE ENCTBUSA OTHOCATCS K Fpyrnne lopnanyecknx rnocTyrnkos, HO OHW,
HECOMHEHHO, BbIAENATCA N3 NX YNCNa, 06pa3yss CaMOCTOSATENbHYIO FPYNMny, NOCKOJIbKY
pe3ynbTaTUBHble AeNCTBUA 0bnafatoT LesbiM pSAaoM cneynpuyecknx Nnpn3HaKkoB, Ha
KOoTopble cnegyeT obpaTuUTb BHUMAHNUE.

dTa rpynna encTBUn OT/INYAETCHA OT NPOYNX OOHOCTOPOHHUX OENCTBUN LeSIeBOW
HanpaBJIEHHOCTbIO: NNLa, coBepLUatowne pesybTaTUuBHbIE 0ENCTBUSA, BOBCE HE UMEKT
Lenbio AOCTUXKEHME NPAaBOBOIro pe3ysbTaTa, UM OBUXXET CTPeMAEHNE NMoy4YnTb
peasibHble N10Abl CBOUX (paKTUYECKNX OenCTBUN. N TONIbKO C NOSABJIEHUEM peasibHbIX
nnoaoB (06bEeKTUBUPOBAHHOIO pe3ysibTaTa) coBepweHUs PakTUYeCKUX 4ENCTBUN
BO3HUKAKOT KOHKPETHbIE topuandeckne nocnenctens. Tak, U3roToBsieHME BELLN BIIEYET
BO3HMKHOBEHME NpaBa cO6CTBEHHOCTN Ha HEE, co3faHne Npou3BeaeHNsa NnTepaTypbl
NN NCKYCCTBA - UCKJIIOYUTESIbHBIX MpPaB N T.4., MOCKOJIbKY MMEHHO 3TK NocnencTBus
npenycMoTpeHbl HOPMOW NpaBa B C/ly4ae NnosiBAEeHUSA YKa3aHHbIX pe3ysibTaToB
neaTenbHOCTU[55].

OcobeHHOCTbIO pe3ysibTaTUBHbLIX OENCTBUN ABMSETCS TO, 4TO NpaBo npegycMaTpuBaeT
BO3HUKHOBEHMWE NOC/eACTBUN HE B CBA3WU C COBEpPLUEHNEM OeNCTBUSA, @ UMEHHO C
nosiBNeHnemM o6 bLEKTUBUPOBAHHOIO pe3ysibTaTa 3TUX AENCTBUN - CO3AAHHON BELLbIO,
n3obpeteHnem, NponsBeaeHNEM NCKYCCTBA, K1IaaoM U T.M. B oTCyTCTBME XKe 3TOro
06BbEeKTNUBNPOBAHHOIO pe3ysibTaTa PaKTUYECKUX OENCTBUN rOBOPUTL O COBEPLLUEHNN
pe3ysibTaTUBHOIO AENCTBUA HE MPUXOONTCS.

Mpwn coBepweHUN pe3ysibTaTUBHONO OENCTBUSA BOA Nnua Oblsla HanpasBsieHa
coBeplleHne hakKTNYeCKnX ENCTBUIN, HO HE Ha COo3[aHMe IPNaNYecKmnx NocaencTBun.
HO NocKosbKy B paccMaTpmMBaeMoOM CJlydae B CUJ1y MPaBOBbIX NpeanucaHni
lopuaAnYeckKme NnocnencTemsa BO3HMKAKT HE C BOJIEN3bSABIEHMEM OAHHOI0 ainla, KoTopoe
MOXXeT M He nofo3peBaTb NPaBoOBOro 3yekTa CoBepLIaeMOro UM AencTBuUs, a
06BbEKTUBNPOBAHHLIM pe3yibTaTOM, KOTOPbIA ABNSETCA CNeACTBUEM ero nesTeNbHOCTN.
KOpngndeckmne nocnenCcTBnUsA BO3HUKAIOT U NMPU OTCYTCTBUM BOJIM Ha UX CO3A4aHUE:



pe3ynbTaTUBHble OENCTBUS CaMu Mo cebe BNeKyT HacTynjeHne NpaBoBOro pesysabTaTa
(kak NpaBW10, BOSHUKHOBEHME FPa)KAaHCKOro NPaBOOTHOLUEHWNS).

KpoMe rpa>kaaHCKo-NpaBoOBbIX aKTOB, HAa pa3BUTUE rpa>KAaHCKNX NMPaBOOTHOLLUEHNI
MOryT OKa3blBaTb M OKa3bIBAOT BAUSAHUE OPNONYECKNE aKTbl, COBEPLUAEMbIE B
COOTBETCTBUM C HOPMaMUN UHbIX OTpacsen npaea. CornacHo cT. 8 'K PO rpa>kgaHckme
npaBa U 06893aHHOCTN BO3HUKAIOT U3 aKTOB FOCYyAapCTBEHHbLIX OPraHOB M OPraHoOB
MeCTHOro caMoynpaBJ/ieHUU, KOTopble NpenyCMOTPEHbI 3aKOHOM B Ka4eCTBe OCHOBaHUSA
BO3HUKHOBEHUS rpa)KAaHCKUX rnpaB 1 0693aHHOCTU[56].

AIOMNHNCTPATUBHBIE aKTbl FOCYAAPCTBEHHbLIX OPraHOB U OPraHOB MECTHOIro
caMoynpaBJieHNs, NPeayCMOTPEHHbIE€ 3aKOHOM U MHLIMU MPaBOBLIMU aKTaMu B Ka4yecTBe
OCHOBaHMS BO3HUKHOBEHMUS FPaXKAaHCKNX NMPaBOOTHOLLEHWI, ABNAKOTCS N0 CBOEN
npuposie HEHOPMAaTUBHBLIMU N HEMNOCPEACTBEHHO HarpaBJ/ieHbl Ha BOSHUKHOBEHME
rpPaXkAaHCKNX rnpaB 1 0693aHHOCTEN Y KOHKPETHOro CybbekTa - afjpecaTa akTa.

B ycnoBusax cyLlecTBoBaHUA B Poccum rocyiapCTBEHHOM LLEHTPAIM30BaHHO
perynampyemMomn 3KOHOMUKM Ha (hOPMUPOBAHMNE COOEPKAHUA FPaKAAHCKUX
NMPaBOOTHOLLEHWIA, OMOCPEA0BABLLNX SKOHOMMYECKUNE NpoLiecchl, 6onbLloe BAMSHNE
OKa3bIBasM MNJIaHOBbIE aKThl MO pacnpenesieHNo TOBAapOB U NMPoayKLUK, Mo
onpegeneHnio obbeMa, XapakTepa, KOIMYecTBa U coliep)XaHue ycnyr u T.m.,
npencTaBnsBliMe coboli Pa3HOBUAHOCTb aAMUHUCTPATUBHbIX aKTOB.

K npuMepy, AOroBopbl MOCTAaBKM 3aKJ1IH04aJINCb Ha OCHOBAHUM HaPSAL0B, Pa3HapadoK,
NMaHOB MPUKpenaeHns, rae rnpornucaHbl 6bin BUAbI NPOAYKLUN, UX 0O6beMbl, CPOKMN
noctaBku. OTCTyMNJIeHME OT YCI0BUN, YKA3aHHbIX B aAMUHUCTPATUBHbIX aKTax, He
JIOMYyCKanoch.

B yCNoBUAX prHO‘-IHOVI SKOHOMUKWN B Ka4yeCcTBe OCHOBAHNN BO3HUKHOBEHMS rpa>XagaHCKnx
npas “ oba3aHHOCTEN BbICTYMNalOT Ka4eCTBEHHO UHble aOMNHNCTPATUNBHbIE aKThbl.

Hy>XHO 0oTMeTUTb, 4TO B 'K P® TepMnNH «aAMUHNCTPATUBHbIE aKTbI» HE yroTpebnaeTcs.
BcT.8,12,13 'K PO OHM Ha3BaHbl akTaMun rocyaapCTBEHHbIX OPraHoOB U OpraHoB
MEeCTHOIro caMoyrnpaBJIeHNS N pacCMaTPUBAIOTCA KakK topuagnyeckme pakThl,
BO34ENCTBYOLWME Ha ABMKEHME MPaXKAaHCKOro NpaBoOOTHOLWEHMSA (TO eCTb NPMU3HAKTCA
OCHOBAHMEM BO3HNKHOBEHUS rpaKAaHCKUX nMpaB n oba3aHHOCTEN). B nuTepaTypHbIX
NCTOYHMKAX UX Ha3bIBaOT NYOANYHBIMM aKTaMU[57].

Hanpumep, 04HUM N3 CPeacCTB YyNopAn04YeHUA PbIHOYHbIX OTHOLUEHUWN sABNAETCSA
nnueH3npoBaHme oTaesibHbIX BUOOB I'IpeJJ,I'IpI/IHI/IMaTeJ'IbCKOVI nesatenbHOCTU[58]. Bbigava



rocygapCTBEHHbIM OPraHOM KakoMy-nbo cybbekTy npaBa JIMLEH3UM O3HAYaeT
npenocTaB/ieHMe eMy NpaBa OCYLLLECTBNSATb, € BbIXOAS 3a rpaHuLbl JIMLEH3UN,
onpenenéHHyo OesTeNbHOCTb, (HanpumMep, NepeBO3KYy rpy3oBs, NPOM3BOACTBO
NIeKapCTBEHHbIX CPeacTB)[59].

Opyron pasHOBNAHOCTbIO aAMUHUCTPATUBHbBIX aKTOB, MOPOXXOAOLWMNX Fpa>KgaHCKne
npaBa 1 0643aHHOCTHN, ABNAOTCH aKTbl. [T0g00HbIE BbIHECEHNIO OpraHaMu
rocynapCTBEHHON BNACTM WIN MECTHOr0 CaMOyrnpaBAeHnNsa peweHnn ob nsbatum
3eMeJibHbIX Y4aCTKOB, KOTOpPble He UCMOJ1b3YTCA B COOTBETCTBUM C UX Ha3HA4YeHmeM, a
TakXe pekBm3numna nmyuectsa (cT. 242 MK PO).

Ba>kHYyl0 posib B NpoLecce BO3HUKHOBEHNS, U3MEHEHNSA NN NMPEeKpaLLeHNs rparKgaHCKNX
MPaBOOTHOLLUEHUNIN NTPaKOT TakKMe agMNUHUCTPATMBHbLIE aKThbl, KakK roCydapCTBEHHas
perncrtpauns pnonvyecknx 4encTemm n cobbiTui.

FocynapCTBEHHbIe OpraHbl U OpraHbl MECTHOFO CaMOyrpaBJ/ieHNs COBEPLUAOT
lopnanyeckme akTbl (0IHOCTOPOHHME OENCTBUS) BO UCMOJSIHEHME YCTAHOB/IEHHbIX A1
HMX 3aKOHOM 00683aHHOCTEN B COOTBETCTBUM C 06BEMOM 1 COoAEP>KAHNEM CBOEN
komneTeHuMn. OHM MOryT NPOSABNATbL CBOE YCMOTPEHNE TOJIbKO B paMKax Bbibopa
Hanbonee paUMOHaNIbLHOIO peLleHNs N3 HECKOJIbKUX BO3MOXXHbIX (€C/IN 3aKOH
npenocTaBssSieT UM TaKoe MNpaBo), UCXOAS U3 NeXxalleln Ha HMX obuien 06s3aHHOCTY Mo
COBEPLUEHUNIO AaHHbIX OEACTBUIN[60]. B cOOTBETCTBMN C 3TUM Hanbosiee 060CHOBAHHbLIM,
3aKOHHbIM 1 Pa3yMHbIM pelleHNeM OHN 1 O0JIXHbl COBEPLUATbL LOPUONYECKN aKT.

AKTbl FOCyapCTBEHHbIX OPraHOB N OPraHOB MECTHOIr0 CaMoynpaB/IeHNS, Kak U
OLHOCTOPOHHME CAENKWN, BeCbMa pa3Hoobpa3Hbl. Kak 1 OAHOCTOPOHHNE COENKMN,
ny6anYHbIE aKTbl MOXXHO pPa3aesinTb Ha Te, KOTOPble aBTOHOMHO BJIEKYT ABUXEHME
rpa>K4aHCKOro NpaBoOOTHOLWEHUSA, U Te, KOTOopble Hapsaay C UHbIMU OPUONYECKNMU
haKTaMm BXOAAT B OPUANYECKNI COCTaB, BNEKYLLUN onpedenéHHble npuanyeckmne
rnocneacTeus.

XapakTepHON 0COBEeHHOCTbIO aKTOB roCyfapCTBEHHbLIX OPraHOB M OPraHOB MEeCTHOr o
CaMoyrnpaB/IEHNS MOXXHO NPU3HaTb TO, 4TO caMu no cebe (aBTOHOMHO) OHU BNEKYT
TOJIbKO U3MEHEHME NN NPEeKpaLLEeHNE rpaKgaHCKOro npaBooTHOLWEHNSA (Hanpumep,
pelleHmne 0 peKBU3NLNM NpekpawlaeT npaBo cobcTBeHHOCTHN (cT.242 TK P®D)). B To xe
BPeMSA BO3SHUKHOBEHME FPaKAaHCKOro NpaBoOTHOLWEHNSA caMu Mo cebe Ha3BaHHbIE aKThl
noBJieYyb He B chNax: 06bIYHO 3TO topmnanyeckoe nocnencTeme BbiICTynaeT pe3ysibTaToM
BCEro Ipnan4eCcKoro coctaBa, 3JIEMEHTOM KOTOPOro ABJIAETCA aKT YNOMSAHYTbIX
OpraHoB.



He cnepyeT ynyckaTb U3 BuAy, 4To Poccninckasa ®epepauns, cybbekTbl PO u
MYyHULUMNanbHble 0bpa3oBaHMA NPU3HaTCA CybbekTaMum rpa>KgaHCKoro rnpaea,
Y4aCTBYOLWMMN B UMYLLLECTBEHHbIX OTHOLLUEHUAX Ha PaBHbIX HaYanax C rpaxgaHamu u
IOPUONYECKUMUN JINLLAMU, CNOCOOHBLIMUY 3aKJ1l04aTb MPa>KaHCKO-NpaBoBble A0r0BOPbI U
OOHOCTOPOHHME caenku (rn.5 NK PO)[e1].

Poccninckaa ®epnepaumns, cybbekTbl PO 1 MyHULMNanbHble obpa3oBaHMsA SABNSAIOTCA
HocuTenamm nybanyHom BnacTu. NMo3ToOMy aKTbl FOCYyAapCTBEHHbLIX OPraHOB U OpraHoB
MeCTHOro camoynpassieHns MoryT BbITb Kak Ny6an4YHO-BAACTHLIMU
(aAMUHUCTPaTUBHBIMWN) akTaMn, Tak U caenkamn. B pamkax gaHHon paboTbl Mbl
paccMaTpuBaeM Te aKTbl Ha3BaHHbIX OPraHOB, KOTOpPbIe ABAAIOTCA OCHOBAHUSAMU
BO3HUKHOBEHUS, N3MEHEHNS U NpeKpaLlleHns rpa)KgaHCcKux rnpas n obA3aHHOCTEN[62].

OcobbiM BUAOM LOPNONYECKNX aKTOB ABNAIOTCA CyaebHble pelleHns, yCTaHaBaMBatoLwme
rpa>kgaHckme npaBa n 06493aHHOCTU. B KayecTBe npyMepa MOXXHO NPUBECTU PeLLUEHNS O
NMPU3HaHMKM NpaBa COBCTBEHHOCTN Ha CaMOBOJIbHOE CTPOEHNE Npn YyCA0BUK, HYTO
3eMeJibHbI y4aCTOK B YCTAaHOBJNIEHHOM nopsagke byneT npefocTassieH 3aCTPONLLMKY (CT.
222 TK P®), npn3HaHMM NpaBa MyHMLUMNANbHOW COBCTBEHHOCTN Ha BeCcxo35MnHyto
HeOBVXUMYIO Bewb (N. 3 cT. 225 TK PO).

CynebHoe pelueHune - cBoeobpa3sHblin BUA Ny6anYHbIX akToB. OHO BblAENAETCS U3 paaa
NPOYUX TEM, YTO NMpoLLeccyasibHOE 3aKOHO4ATENLCTBO NOAPOOHO pernaMmeHTUpyeT He
TONIbKO MOPSAOK €ro NPpUHATUSA, HO 1 cnocob ochopMneHus, B cuny Yyero cyaebHoe
pelleHne NHOor4a Ha3biBaloT Hanbonee popMann3oBaHHbLIM MPABONMPUMEHNTESTbHBIM
aKTOM.

Hepnonyctumoe npenbsaBieHNe UCKOBOro TpeboBaHMA O NPU3HaHUN ero
HeLeNCTBUTENbHbIM ABSETCHA OTANYUTENbHON YepTon cyaebHoro pewweHuns[63]. Takoe
NCKtoYeHne n3 obuero npasmna obycnoBseHo TeEM, 4TO CyAebHbIN akKT AOMYyCKaeT ero
npoBepky B ocobom nopagke, onpenesiéHHOM apbuTpaKHbIM NpoueccyasibHbIM UK
rpaka4aHCcKMM rnpoueccyasibHbIM 3akoHoAaTeNbCcTBOM. CynebHoe pelleHue B
COOTBEeTCTBUU CcO CT. 8 K PO, onpepenstow,en 0CHOBaHNSA BO3HUKHOBEHUSA MTPparKgaHCKNX
npas n obsazaHHocTen, 060cobneHHO OT opraHOB roCy4apCTBEHHON0 N MECTHOr o
camoynpassieHUs. Ho Takoe BblesieHne BOBCe He CBUAeTesibCTBYeT O TOM, 4TO
cynebHoe pelueHmne - He akT roCcyapCTBEHHOro opraHa. MpocTo Hann4Yne MHOrmnx
OT/INYNTENIbHBIX YepT BblaenseT cynebHoe pewweHne n3 pag npovYnx akTos
rocyapCTBEHHbIX OPraHoB.



BrnipaBe BbIHOCUTL CyAebHoe pelleHne He TOIbKO rocylapCTBEHHbIE OpraHbl -
roCcyoapCTBEHHbIE CYbl, HO U UHble CNeLnasibHO YNOJIHOMOYEHHbIE OpraHbl, KOTOPbIE HE
SIBNAIOTCSA roCyapCTBEHHbIMU, - TPEeTenckme cyabl (apbutpaxkn).

TepMUH «pelueHne» cerogHsa UCnosib3yeTcsd no MeHbLUEN Mepe B TpéX CMbICJTOBbIX
3Ha4dYeHn4dax:

e KT MPaBOMNPUMEHNTENIbHON AEATENIbHOCTU Cyaa No Aeny, noapasyMeBatoLLniA
OTBET CyAa No CyLlecTBy Aena ( To ecTb MaTepuasbHO-NMpPaBoBOE NpeanncaHmne
cyna, agpecoBaHHOe CTOpPOHaM fena);

e MpoueccyasibHOe AelCcTBMe Cyaa, 3aBepLuatoLiee paCCMOTPEHME TEKYLLEero Bonpoca
W fena B LENoM;

e AKT-OOKYMEHT, PUKCUPYIOLLWIA pe3yNibTaT NPaBonpuMeHNTENIbHON AeSTENIbHOCTU B
cJlydae pa3pelleHus aena no CyLiecTBy[64].

BeccrnopHo ncnosb3oBaHne eanHOro TepMmnHa a1 0603Ha4YeHNs yKa3aHHbIX NPaBOBbIX
SIBNIEHNI, KOTOPbIE CYLLIeCTBEHHO OT/IMYAIOTCS APYr OT Apyra, 6e3ycnoBHo, co3naéT
HeKoTopble NMpobaemMbl B MOHMMaHUN X NPaBOBO NPUPOAbI, NMPEXOe BCEro npu
YSICHEHMN Pa3ANYn Mexay CynebHbIM pelleHNeM KaK aKTOM MpaBonpuMeHUTENbHOM
NeATeNbHOCTU U 0hOPMASAIOLMM 3TOT aKT JOKYMEHTOM, MMeLWMM HauMeHoBaHne
«pelleHne», a TakXKe NaéT HEKOTOopble MOTUBbI A1 OTPULIAHMS 3a CynebHbIM pelleHnem
Ka4yeCcTB CaMOCTOSITE/IbHOIr0 IPUANYECKOro dakTa, NOPOXKAAOLWEro opuanyeckme
nocneacTsus. [1o cMX NOp HEKOTOPbIE Y4YEHbIE OTPULALOT 3a CyaebHbIM akTOM
MaTepuasibHO-NPABOBOE 3HAYEHME, MOCKOJIbKY pe3y/sibTaT NpPaBoONpPUMEHNTENIbHON
AesiTeNbHOCTM CyJla UMU He pa3rpaHMYMBaeTCsl C NpoLeccyasibHbIM AeACTBUEM -
nolBefeHNeM UTora BCcero cynebHoro pasbupaTtenbcTBa U BbIHECEHUEM peLleHns no
CyllecTBy gena.

OTyacTu NpenaTcTBMEM A5 NPaBUIbHOIO MOHMMaHUA cyllecTBa cyaebHoro peweHus
CNY>XXWUT N TOT (PaKT, 4TO NMoMMeHOBaHHbIe B CT.8 K PO ocHOBaHUA 0N BOSHUKHOBEHMUSA
rpaXkKAaHCKMX npas 1 06893aHHOCTEN N3I0XKEHLI MO-Pa3HOMY.

N3 HUX YacTb onpeaeneHa Kak AencTBus: «npuobpeTeHne» MMyLLecTBa, «Co3gaHne»
NPON3BEAEHN HAYKW, NUTEpPaTypbl U T. M., «NpUYNHEHNe» Bpeaa, «<HeobocHOBaHHoOe»
oborawleHue, nHble nencTBuS.

Cnenysa 6ykBanbHOMY CMbICAy CT. 8 TK PD, CNOXXHO onpeaennTb Kak AENCTBUSA O4OrOBOpPbI
N COeNKN, akTbl FOCYyAapCTBEHHbIX OPraHOB M OpraHOB MECTHOIro caMoyrnpaB/IEHNSA n
cynebHblie peweHna. Ecnm 6bl pegakums 3Ton HOPMbI 3aKpenasna Takme
obcToATENLCTBA, KAaK 3aKJIl04EeHMEe OOrOBOPOB N COENOK, N3[AaHNE aKTOB



rocyn0apCTBEHHbIX OPraHOB M OPraHOB MECTHOro caMoynpaB/ieHUs, BbIHECEHUNE
cynebHoro pewenHmns, To MOXXHO 6b1210 6bl FOBOPUTL O TOM, 4YTO 34€Chb K
obcToaTeNnbCTBaM, C KOTOPbIMM HOPMa MpaBa CBA3bIBAET HACTYyNJeHne onpenenéHHbix
nocnencTBuin, OTHECEHbl UMEHHO OeNCTBUA. Takas pegakums HOpMbl CHAMa 6bl MHOrne
BOMPOCHI U CYLLECTBEHHO CHU3WMA «HAaNpPs>XeHne» B MOHMMaHWUK NMPaBOBON NPUPO b
HEKOTOPbIX PUANYECKMNX (DAKTOB.

PaccmaTpumBas cynebHoe peweHue ¢ no3uuymm cT. 8 'K PO noa TepmmHoM «cynebHoe
peweHne» NoHMMaeM gencTBue cyna no BbIHECEHUIO NPABONPUMEHUTESIbHOIO akTa
(cynebHoro pelweHunsa no cyuwecTsy gena).

[0OBOpPS O COOTHOLIEHUNN peLleHNn rocyAapCTBEHHbIX CY40B U peLleHnin Cya0B
HerocyapCTBEHHbIX - TPETENCKNX CyaoB (apbuTparken), conoctaBngasa nx, Poxxkosa M.A.
OTMeYaeT, YTO pelleHne rocyfapCTBeHHOro cyna:

e MOryT 06)Kasi0BaTbCs B BbILLECTOSALLYO MHCTAHUWIO CyAa - aneansiuynOoHHYIO,
KaCCaLUMOHHYI0, HAaO30PHY0 MHCTaHUWMO (Mpu 3ToM o06>kanoBaHue pelieHns oo
BCTYMJIEHMSA €ro B 3aKOHHYIO CUly OTOABUIaeT 3TO BCTYMNJIEHME A0 MOMEHTa
MPUHATNSA NOCTAHOBJIEHNS CYAO0M BbILLECTOALWEN UHCTaHUWK);

e ABNAOTCA 0bweobs3aTeNbHbIMM, YTO O3HaYaeT Nog4YnHeHne Bcex cybbLekToB
BbIBOAY Cyda, COOEP>KALLEMYCS B PE30JIIOTUBHOW YaCTU peLleHuns;

e Ha OCHOBaAHWW BblAaBaeMoOro CyaoM NCNOJIHUTENbHOIO INCTa noanexxaT
NMPUHYONTENBHOMY UCMOIHEHUIO;

e CO34AlOT MPEeaANLNIO 418 YY4aCTHUKOB NpoLecca: BbiBOAbl CyAa B OTHOLUEHUN
KOHKPETHbIX (haKTOB, KOTOPbIE 3aKPEMNIATCA B MOTUBUPOBOYHOW YaCTU peLleHNns,
He noane)xaT NMOBTOPHOMY CyaebHOMY yCTaHOBAEHUIO MPU NOCAeayoLem
pa3bupaTenbCTBE NHOIO COpa MeXXOy TEMU XKe TMLAMU[65].

YTo KacaeTcs pelleHnn TpeTenckoro cyaa (apburtparka), To oHU:

e ABNAIOTCA 06A3aTeNIbHbIMU ANS CTOPOH TPEeTenckoro pasbmnpaTtenbCcTBa (CTOPOHDI,
3ak/o4mMBLLUME apbuTpa>KHoe cornalleHme, TeM CaMbiM NPUHMMALOT Ha cebs
0653aHHOCTb 006POBOILHO UCMOJIHATL pelleHne TpeTenckoro cyaa (ct.31 d3 «O
TpeTenckmx cygax B Poccunckonm depepaumnn));66]

e NCNONHATCA J06poBONLHO (CT.44 O3 «O TpeTenckmnx cypax B POCCMNCKOMN
depnepaunn»). Npun oTcyTCTBUN JO0OPOBONBLHOIO UCMOSIHEHUSA MOTYT ObITh
npuBeneHbl B UCMOJIHEHNE MPUHYANTENIbHO, OAHAKO UCMOJHUTE IbHbLIAN NNCT
BbIAAETCHA rocyfapCTBEHHbIM CyaebHbIM OpraHoM nocsie NpoBEPKU peLleHns
TPeTEencKoro cyga Ha cooTBeTcTBue TpeboBaHMUAM 3aKOHA;



e OCropeHbl MOTYT ObiTb B KOMMETEHTHbIN roCyAapCTBEHHbIN cyf (CT.34 3akoHa PO
«O MexayHapoOoHOM KoMMep4eckoM apbutpaxke», cT.40 ®3 «O TpeTenckmx cyaax
B Poccuickon ®epepaumnm»). cknoveHne ns obuiero npasusia uMeeT MecTo, eC/iN B
apbnTpa>KHOM corsialleHnn CTOPOHbI HE NMpefyCcMoTpenun, 4To pelieHne
TpeTenckoro cyna (apbutparka) aBageTCsq oKoHYaTeNbHbIM (CT.40 ®3 «O
TpeTenckmx cygax B Poccunckonm depepaumnm»);

e He CO34al0T Nperanunioe7].

HeobxoaoMMO 0TMETUTb, 4TO BOMNPOC O POan cynebHOoro peweHns B BO3HUKHOBEHUN,
PasBUTUN N NPEKpPaLLEHNN rPa>kKAaHCKOro NPpaBoOOTHOLWLEHNS A0 CUX NOP B OPUANYECKON
nmTepaType He UMeeT eJNHOIro MHEeHUs, XOTa nccaenosanu 3Ty npobnemy Takume
BUOHbIe y4éHble, Kak N'ypsu4 M.A., Anekcees C.C., icakos B.b., XanguHa P.0.[68] 1

apyrue.

IAnckyccma nponosmKaeTcs, 0 YHEM MOXXHO CyauTb no pabotam Poxxkoson M.A.[69],
Ko3nosa M.A.[70] 1 4p.

CynebHoe pelleHne Kak iopnanyeckuin akT MOXeT U3MEeHUTb FrpakAaHCKne
NPaBOOTHOLUEHNSA, NPeKPaTUTb ero 4encTBune, aHHY/INPOBaTb (YHUYTOXNUTDL)
rpa>kgaHCKoe NpaBOOTHOLLEHWe, HanpuMmep, B CJly4ae npu3HaHUa HegenCcTBUTEebHON
COeJIKM, KOTopas NMPU3HAETCHA TaKOBOW CO BPEMEHU eé 3aKJIl4YeHuns.

ABTOp pa3penseT MHeHue Ko3nosa M.A.[71] O HEKOPPEKTHOCTU TakKnuX (popMyINPOBOK B
cTaTen 222 n 234 TK PO, korga peyb NAET 0 BO3HMKHOBEHMM NpaBa CO6CTBEHHOCTW Ha
OCHOBaHUM peLlleHns cyaa, Kak «npaBo COBCTBEHHOCTU MOXKET ObITb MPU3HAHO>.
Mpu3HaTb MOXHO TO, 4TO nMeeTcA. MNpn y3aKOHEeHUN CaMOBOJIbHOW MOCTPONKK MO
npasunam cT.222 'K PO cneposano 6bl NpUMEHNTb OPYryto (hopMynnpoOBKY, HanpuMep,
«npaBo CO6CTBEHHOCTN MOXET 6bITb YCTAHOBJIEHO CYA0M».

MNon NpaBOMEPHLIMU AENCTBUSMUN, MOPOXKAAOLMMN FPpa>KJaHCKNE NMPAaBOOTHOLLEHWS,
MOHUMAIOTCA AEeNCTBUSA, HapyLlaloLwme npeanmcaHns 3aKoHOB, MHbIX HOPMAaTUBHbIX
AKTOB N NPUHLIMMNOB NpaBsa.

K 4yncny HenpaBOMEpPHbIX AENCTBUNA, MOPOXXAAIOLLNX FPa*KAaHCKNE NMPaBOOTHOLLEHNS,
MO>XHO ecnu:

e HENCMNOJIHEHNE NN HEHaAJ1eXXalllee UCMOJIHEHME O0rOBOPHLIX 0683aTeNbCTB;

e NPUYNHEHNE BHE,OrOBOPHOIro Bpeaa;

e HeoCHoBaTeNlbHOe oboratlleHne - npunobpeTeHne nnn cbepe)xeHme NMyLLecTBa 3a
CYET apyroro nnua 6e3 foCTaToOYHbIX K TOMY OCHOBaHWUI;



nencTeug, COBepLUéHHbIe B Bnge caesnok, npmdHaHHbIX CyaoM HenenCTBUTENIbHbIMU,

HUYTOXHbIE COENKN;
co3faHue NpensATCTBUN B OCYLLECTBJIEHUN NpaBa COBCTBEHHOCTU APYroMy SinLYy;
OENCTBUSA, HapyLLaloLWmne NCKAYNTENbHLIE NMPaBa aBTOPOB NMPOM3BEAEHNI HAYKW,
nuTepaTypbl, NCKYCCTBa, NaTeHToobnanatenen;

3noynotpebneHne npasom (cT. 10 'K PD) n gp.

B paMKax BO3HUKLIEro BCAeACTBME HEMPaBOMEPHbIX ENCTBUW NPaBOOTHOLLEHUSA
yNpPaBOMOYEHHbIN Y4aCTHUK NPaBOOTHOLWEHNSA (Ha30BEM ero rnoTepneBLwwnii) BNnpase
npenbsaBAATb K APYro CTOPOHE A0MNOJIHUTEsIbHble TpeboBaHMSA, BbiITEKaOWME U3
yC/I0BMW A0roBOpa U U3 3aKOHa. XapakTepHOW 0COOeHHOCTbIO rpa>KgaHCKO-NMPaBOBbIX
OTHOLWEHUN ABNSETCS BO3MOXXHOCTb YPEerysnpoBaHnsa OTHOLLEHNI B MPEeTEH3NOHHOM
(nocynebHoMm) nopsaanke. CornacHo 4eNCTBYOLWEMY 3aKOHO4ATENbCTBY NpeabsaB/ieHne
npeTeH3nn aenseTca obsizaTeNbHbIM, €C/IN 3TO NPEeAYCMOTPEHO 3aKOHOM NI CTOPOHbI
Aorosopmancb 06 3ToM Npu 3aknYeHUn caenkn. HecobnogeHme ycnosms o
npeTeH3noHHOM MnopsnKe pa3peLlleHnsa cropa corsacHo cT. 148 AlNK PO asnseTcs
OCHOBaHMEM 151 OCTaBJIEHUSA NCKOBOI0 3asABJieHns 6e3 paccMoTpeHuns.

NpeTeH3VOHHbIN NOPALOK YperynpoBaHns oTHOLWEHUA npegycMmoTpeH denepasibHbIM
3akoHOM «O 3awunTe npas noTpebutenen»[72].

[Mpn yknoHeHnn oT ,EI,O6DOBOJ'IbHOFO BO3MelLleHnAa Bpena, npud4NnHEHHOr o HernpaBoOMepHbLIM
DENCTBUAM, Cropbl paCCMaTpmMBaOTCA B Cy,EI,GGHOM nopsaake[73l.

NoTepneBwWwas CTOpoHa BNpaBe TpeboBaTb BO3MELLEHNA NPUYNHEHHOro en yuiepba B
nonHoM obbéme (cT. 15 MK PD), ecnm 3aKOHOM NAM OOrOBOPOM He NMpeayCcCMOTPEHO NHOe,
a TaK>Xe MPUMEHEHMNSA NHbIX FPa>KaaHCKO-MPaBOBbIX MEP OTBETCTBEHHOCTU, Hanpumep,
yTpaTbl HEYCTONKMN, KOTOPast MOXKET ObiTb B3biCKaHa 1 cBepx ybbITKOB (CT. 394 K PD).

Mpn coBepLleHUN HEMPABOMEPHOrO AeNCTBMS NOTepreBLlas CTOPOHa NpeacTaBnseT
[loKa3aTeNIbCTBa COBEPLLUEHMS TaKOro 4eNCTBUA (IOPUANYECKOro dhakTa) CO CTOPOHbI
Apyroro nuua, o6bémMa NPUYNHEHHbIX e BCIeACTBME NMpaBoHapyLeHUn YyObITKOB U
HaJINYMe MPUYNHBI N CBA3U MeXxay YObITKaMn N HEMPAaBOMEPHbLIM AeNCTBUAM APYyroro
nuiua.

HapywwuBliasa gorosopHoe 0643aTenbCTBO, @ TakXXe NMpUYNHMBLLIAA HELOrOBOPHOW Bpea,
CTOpPOHa npepanosiaraeTca BUHOBHOM (Mpe3yMnumns BUHbI) N Ha HEN NeXXNT 06893aHHOCTb
0OKa3aTb OTCYTCTBME CBOEWN BMHbLI B HapyLlleHnn oba3zaTenbcTBal74].



NcknoyeHne ,El,elzCTBy}OLLl,ee rpa>XgaHCKoe 3aKOHO4aTeJIbCTBO YCTaHOBWJ10 OJ14
BnagenbLeB NCTOYHNKOB MOBbLILLEHHON ONACHOCTWN, KOTOpble 06sa3aHbl 3arnaanTb
I'Ipl/l‘-II/IHéHHbIIZ NCTOYHUKOM MNOBbILLEHHON ONACHOCTHU Bped HeE3aBNCUMO OT Ha/M4nNA BUNHbI
(cT.1079 TK PO®).

B chepe npennpuHUMaTenbCKOW AeATeNIbHOCTU HapyLunTenen oroBOPHbIX
obsa3aTenbCcTB 0CcBOGOXKAAET OT OTBETCTBEHHOCTU AENCTBUA HENPEOLO0/IMMON CUJbl (CT.
401 TK PO).

N3BeCTHbIN MHTEpeC B paMKax HacTosAwen paboTbl NpeacTaBNAT HUYTOXKHbIE CAENKMY,
KOTOpble COrnacHo CT. 166 MK PO aena0TCcA HeAenCTBUTEe/IbHbIMU HE3AaBUCUMO OT
MPU3HaHUA NX TaKOBbIMU CY0M.

B psane ctaten MK PO npsAMO yKa3biBaeTCs Ha UX HUYTOXXHOCTb. MIMeloTCs B BUAY CTaTby
0 npeaBapuTenbHbIX gorosopax (n.2 ¢t.429 k), porosopax gapenHunsa (n.3 ct.572 n n.2
CcT.574 IK), cTpaxoBaHue npeanpuHMMaTenbCckoro pucka (ct.933 n 951 MK), a Takxe
MMyLLecTBeHHoro ctpaxosaHusa (n.1 ct.951 NK), kommepyeckon KoHueccum (N.1 ¢T.1028
MK).

Hapsaay ¢ 3Tum Bo MHOrux ctaTbsax NK PO ynotpebnseTca pooosBon TEPMUH -
«HeOencTBUTENbHOCTb A0roBopa». MiMeTca B BUAy Oorosopbl o 3anore (n.4 ct.339),
Kynau-npogaxu (n.2 ct.459), oorosop C MLOM, BblUrpaswnm Topru (n.2 cT.449),
nopyduTtenbcTsee (€T.362), Kynam-npofaxu HeasmxmmocTtu (cT1.550 MNK), Kkynaun-npoga>ku
npeanpuatua (N.2 ct.560 MK), apeHabl 3aHUA nnan coopyxeHusa (n.1 ct.651), apeHabl
npeanpuaTtusa (N.2 cT.658), HanMa Xxnnoro nomeweHns (cT. 684), baHKOBCKOro Bkiaga
(n.2 cT.835 1 n.2 ¢cT.836), cTpaxoBaHUA nmyuiecTtsa (n.2 ¢1.930), IM4YHOro cCTpaxoBaHUs
(n.2 cT. 934 TK), ctpaxoBaHusa (IM.1 cT.940, n.3 c1.944 TK n n.3 c1.951), nOoBEPUTENBHOIO
ynpasnaeHusa nmyuwectsoMm (n.3 ¢1.1017), kommepyeckon cybkoHueccmm (n.2 cT.1029) n

p.

HNY4TOXXHbIMW U3 Ha3BaHHbLIX ABNAOTCA Tebe caenkn, OTHOCUTESIbHO KOTOPbLIX He
npeayCcMoTPEHO, YTO CTOPOHA B COOTBETCTBYIOLWMNX CNyYvasX, MoxXeT TpeboBaTb
MPU3HaHWUA COENKN HEAENCTBUTESIbHON.

Takon KpuTepuin noapasaeseHnsa Caesiok Ha OCrNopUMbIE N HUYTOXXHbIE LLNPOKO
npuMeHseTcsa B cyaebHon npakTuke n nogaepXmBaeTcs y4€HbIMU[75]. C NO3MUMK 3TOro
KPUTEPUA HUYTOXKHBLIMU CAeJIKaMN ABNAKTCA O0r0OBOPbI, yperyanpoBaHHble CTaTbsIMU
339, 362, 550, 560, 651, 658, 835, 836, 940, 1017 n 1029 'K P®, He cooTBeTCTBYyIOLMNE
YKa3aHHbIM B NMepevyncsieHHbIX CTaTbAX YCJIOBUAM.



HWYTOXXHOCTb CAENKMN - IOPUANYECKOro pakTa O3Ha4YaeT ero rnoJsiIHoe OTCYTCTBME B
KayecTBe lpnanyeckmn 3Ha4mmMmoro obcToaTenbLCTBa, MOPOXKOAOLLEr0 4OrOBOPHbIE
NMpaBOOTHOLEHUA[76]. 1 3TOro cnenyeT, 4TO NpaBoOMepPHbIe AOrOBOPHbIE OTHOLLEHUSA He
BO3HMKAIOT, OQHAKO HNYTOXKHANA CAeNKa KaK lopnanyecknin akT - NpaBoOHapyLleHue
MO>XEeT NPMBECTU (4TO B XXU3HN HabnloaaeTCsa) K ABMXKEHUIO AEHEXXHbIX CpeacTs,
nepenaye MmaTepuasbHbIX LEHHOCTEN, YObITKaM B BUAe HENPOM3BOANTESIbHbIX PAacXoa0B
y 06enx nnm ogHom CTOPOHbI.

Bcé nony4yeHHoOEe Mo HUYTOXXHOW caefnke SBNSeTCHA nosy4YeHHbIM 6e3 NpaBoOBOro
OCHOBaHMSA U NOANIEXNT BO3BpaTy NepenasLllen CTopoHe no npasunam cT.167 MK PO,
€CJIn 3aKOHOM He NpenyCcMOTPEeHO NHOe, HanpuMep, KoHpuckaymsa (cT.169 Nk Po).

OOHUM U3 pUanNYeckKnx (pakToB, ABNALWNXCA OCHOBAHMEM BO3HUKHOBEHUSA
rpa>kgaHcKmx npas n obszaHHocTen B cT. 8 K PO yka3aHo 3510ynoTpebneHme npasom,
KOTOpPOEe OTHOCUTCSH K YMUCJ1Y HENPABOMEPHbIX AeNCTBUN.

OQHaKo He BCe aBTOPbI COrJIaCHbl C OTHECEHMEM 3/10yrnoTpebneHnsa npaBom K Ynucay
NnpaBoOHapPYLLUEHWNA,

BbiCKa3blBas CBOO TOYKY 3peHnsa no gaHHoMy Bonpocy OperHan E.A. B cTaTbe
«COOTHOLEeHNEe NMOHATUN «310yrnoTpebaeHne NnpaBoM» U «NpaBoHapyLUeHne» NpuBoanNT
cnenyouwyo CpaBHUTENbHYO Tabnuuy Nnpu3sHakos 3/10ynoTpebaeHns npaBoM um
rnpaBoHapYyLUEHWUN:

Mpu3Haku 3noynoTpebneHns npaBoMm NMpu3HaKu NpaBoOHapyLUEHUA

LesaHne, copepiaemoe B hpopme
nencrTeusa nnn 6espencrTeusa, He
OCHOBaHO Ha rnpase.

HesHue, coBepllaeMoe B hopMe AeNCTBUSA NN
be3nencTemsa, OCHOBaAHO Ha Npase.

O6bI4HO coBeplUaeTCs BUHOBHO (YMbILWAEHHO WU

rno HeOCTOpO>KHOCTI/I). Bcer,ﬂ,a OOJIXXKHO ObITb coBepLueHo
BNHOBHO (yMbILIJJ'IeHHO nian no
BO3MO>XHO U HEBUHOBHOE 3n0yn0Tp€6)‘IeHVIe HEOCTOpO)KHOCTI/I).

NpPaBoM.



B MOMEHT coBepLueHUNSA AesHNe HOCUT

NPaBOMEPHbIN XapaKTep, Tak Kak HAaXoANTCS B

«MpPaBOBOM MOJIE», HO NOC/EACTBMS BbIXOAAT 3@ HOCUT NpOTUBOMpPAaBHbIN XapakTep
npenesbl OCyLLeCcTBAEHUSA NpaBa U HOCAT y>Ke B MOMEHT COBEpLLEHMS.
NPOTWBOMPABHbIN XapakKTep B CUJY 3amnpeLleHuns

3aKOHOM.

HapywaeT npegnucaHus
crneuymanbHOW HOpMbI (Hanpumep,
obpa3yeT cocTaB oesaHus,
npenycMoTpeHHoro B OcobeHHoM
4aCTW COOTBETCTBYIOLLEr0 KOAEKCA).

Kak npasunio, npoTmeopeYaT npeannucaHmnam
obLen HopMbl (HOPMbI-NPUHLMNA).

MNocnencTeuns, Kak Npasuso, B hopMe OTKasa B
3almTe npaBa, MnMweHnn npasa. Kak OTBETCTBEHHOCTb, Kak Nnpaswusio, B
NCKJII0YeHne - B hopMe BO3JI0XKEHUS hopme BO3s10)KeHNA 06593aHHOCTMW.
00653aHHOCTN BO3MECTUTb NMPUYNHEHHBIN Bpes.

C y4€TOM pasnny4yunm B NprU3HakKax NpuxoguT K BbIBOAY, HTO OCHOBaHUW O
OTOXOECTBNEHNSA 3TUX OBYX MOHATUN HET N NpedsiaraeT nog 3soynotpebneHmnem
MpaBoOM MOHUMATb «AesAHMe YNPaBOMOYEHHOr o anua B hopme 0encTemsa nnm
be3fnencTemsa No peanusaunm NnpuHagnexawiero eMmy cybbekTMBHOro npasa,
coBeplUaeMoe B paMKax NpefocCTaB/IEHHbIX 3aKOHOM BO3MOXXHOCTEWN, pe3ybTaTbl
KOTOPOro BbIXOAAT 3@ YCTaHOBJIEHHbIE Npeaesbl OCYLLEeCTBAEHUA npaBa Nno npnynHe
HaMepeHns ynpaBoMo4eHHOro cybbekTa Npu4nHNTb Bpen u (nnm) o6 beKTUBHOIO
NMPUYNHEHNS Bpeha NpaBaM N 3aKOHHbLIM MHTepecaMm APYrux anu»[77].

He BCe pa3gensatoT no3uuuto aBTopa, MHOro MHeHusa npuaepxueatotcsa O.Cagukos, M.
N36pexT[78].

B pamkax HacToswen paboTbl Mbl paccMaTpuBaeMm 3s10yrnoTpebiieHre npaBoM Kak
HernpaBOMEpPHbIN PUANYECKUA PaKT, MOKa He NoJyYMBLINKA OOHO3HAYHOIO TOJIKOBAHMUSA
B IOPNANYECKON nutepaType.

FOpnandeckme akTbl - COObITUA. [TOMUMO topnaNYECKNX GakToB, 3aBUCALLNX OT BOAM
nonen B TOM WiIn MHOW cTeneHun (CAenNoK, akToB rocyiapCTBEHHbIX OPraHOB N OPraHoB



MECTHOI0 CaMoynpaBJIeHUs, HAaMpPaB/IeHHbIX Ha BO3HUKHOBEHWNE IPaXKJaHCKUX NpaB U
ob6s3aHHOCTEN, cyaebHbIX peLleHuin, pUuanYeckKnx NoCTYrnKoB, HENPaBOMepPHbIX
NEeNncTBUin) ocobyto rpyrnny CoOCTaBNSAOT COObITUA - XKU3HEHHbIE 0OCTOATENBLCTBA, C
KOTOPbLIMW 3aKOH WJIN MHOW MPaBOBOM aKT CBA3bIBAET HACTYMNJIeHNE rpa*kaaHCKo-
NMpPaBOBbIX NOCNEACTBUN, HO KOTOPbIE MPONCXOAAT HE3AaBUCMMO OT BOJIM JIOAEN[79].

CobbITUS OCTalOTCA HE3ABMCMMbIMU OT BOJIM JIIOOEN MU B TeX CJly4asXx, Korga oHm 6binm
BbI3BaHbl 4ENCTBMAMM YesioBeKa. Hanpumep, cMepTb MOXKET HaCTYyNUTb Kak BCleACTBME
€CTEeCTBEHHbIX MPUYNH (HanpuMmep, CTapoCTKn), Tak U B pe3yibTaTe MPUYNHEHNS TPaBMbl,
HECOBMECTUMOW C XXN3Hbt0. BO BTOPOM criydae cMepTb ByaeT Takxe cobbiTveM, Tak Kak
nocyie MPUYNHEHMS TPaBMbl CUTYaLINA BbIXOAUT U3-MOA KOHTPONA YyenoBeka. [MaBogok
MO>XXeT CJIy4UTbCSA M3-3a NPOpPbIBa NJIOTUHbLI, KOTOPYtO Hebpe)xHO ykpenuau. OgHako
nocsie NpopbiBa CUTyaUNs BbIXOOUT U3-MOL KOHTPOA YenoBeka n npuobpeTtaeTt
NPU3HaKK lopnanyeckoro akTa - cobbiTmA.

CobbiTnSA, He 3aBUCSALLMNE OT BOMIN NOOEN, NPUHATO Ha3bliBaTb abCOMOTHbIMU. B oThanumne
OT HUX cobbITNSA, BbI3BaHHbLIE NOBEeAEHNEM NI0AEN, HA3bIBAlOT B TEOPUW NMpaBa
OTHOCUTeNbHbIMU. paBoOBbIe MOCAEACTBUA NOPOXKAAKTCA U TEMU, U OPYTNMN.
Hanpumep, B cny4ae cCMepTu YesioBEKA BO3HUKAET Lesbl KOMMJIEKC HE MMEBLUNX MECTO
paHee NpaBOOTHOWEHNN. B YacTHOCTK, HacneacTBeHHoe. OgHaKo, ecnm KTo-nmbo m3
Yyncna HacnegHMKOB CBOVMMMU YMbILWJIEHHLIMU NPOTUBOMPABHLIMU OENCTBUAMU
(Hanpumep, NpUYNHEHMEM CMepTKn) cnocobcTBOBaN NPU3BAHUIO €ro K HacneagoBaHUo, OH
rno npasunam cT. 1117 MK PO, asnaeTca HeJOCTONHbIM HAaCeAHUKOM N He HacnenyeT HU
Mo 3aKOHY, HN MO 3aBeLllaHunIo.

OObIYHO Mo PUONYECKMMU COBLITUAMN MOHUMAIOTCSA ABJIEHMNSA NMPUPOLbl - CTUXUNHBIE
bencTBua (3eMneTpsceHnNs, HaBOAHEHUS, CX04 NaBUH, LyHaMW, yparaHbl, yaap MOJIHUN,
rpagodbuTnm n T. n.). 3Tn obctoaTenbCcTBa HeccnopHo ABAAKTCA abCONOTHBLIMYN
cobbITUAMN HENPEOAONMON CUbl B CMbic/ie €T.401 TK PO, koTopas packpbiBaeT
MOHATNE HENPEOLOSIMMON CUJIbI KaK «4Ype3Bbl4allHOro N HenpeaoTBPaTUMOro npu
OaHHbIX YCNOBUAX 0bCTOATENbCTBA.

CobbITuAMU, C KOTOPbIMU, B HaCTHOCTU, CT. 401 'K PO cBA3bIBaeT HACTyMaeHmne
rpa>kAaHCKO-NPaBoOBbIX NOCNeACTBUIA B BUAe 0CBOHO)XAEHNSA OT OTBETCTBEHHOCTU 3a
HEeUCnosHeHne Uan HeHaghexxalee ncnosHeHne obA3aTenbLCTB B cpene
npeanpuHNMaTesNIbCKON OeATesIbHOCTU, MOryT ObITb HE TOJIbKO CTUXUNHbBIE ABJIEHUS, HO
N Ype3BblHYalHble HenpeaoTBpaTUMbIE NPU OaHHbIX YC/I0BUAX 0BCTOATENbCTBA,
obycnoBneHHble nosegeHveM nogen. Poxxkosa M.A. Bcnep 3a PoseHbeprom M.T. ¢
y4€TOM BbipaboTaHHbLIX B MUPOBOW MPaKTMKe NOAXO0A0B K onpeaeneHunto gopc-



Ma>XOPHbIX 06CTOATENLCTB K TAKOBbIM OTHOCAT cnepywuine:

e 0O0BbABEHHaAa NN HeobbsABNEHHAA BOWHA, FpakAaHCKasa BOWHa, becnopsagku v
peBOOLNM, aKTbl NMPaATCTBa, caboTax;

e CTUXMWNHbIe BeACTBUSA, yparaHbl, LMKJIOHbI, 3eMJIeTPACEHUS, LLYyHaMN, HaBOAHEHWS,
paspyLweHunsa B pesynbTaTe MOJHUNY;

e B3pPbIBbl, MOXKapbl, pa3pyLLeHns MalmnH, 3aBOA0B 1 NoObIX YCTAaHOBOK,;

e 601MKOTbI, 3abacTOBKN N NOKayThl B 1tobon popme, 3amenneHmne paboTbl, 3aHATHE
npeanpuaTun UM nx NoOMeLLEHN, OCTAaHOBKM B paboTe, nponcxoasuime Ha
npennpuaTUN CTOPOHLI, KOTOopas NpocuT 06 ocBoBOXKAEHUN OT OTBETCTBEHHOCTN;

e [1ECTBUSA BJIACTEN, 3aKOHHbIE NN HE3AaKOHHbIE[80].

CnepyeT cornacuTbca ¢ BbiBogamm A. C. Kanropogoson, KOTopas ropuT O TOM, 4TO Npu
KBa/IMPUKaLMM aKTa rocyaapCTBEHHOro opraHa B Ka4yecTBe HeNnpeoao/IMMON CUbI
HeNb39 pacCMaTpMBaTb 3aKOHHOCTb WUJIN HE3AKOHHOCTb 3TOM0 akTa Kak ornpeaensiowmmn
hakTop. IHbIMK C/I0BaMK, BHE 3aBUCMMOCTM OT TOro, ABNSAETCA BblHECEHHbIN aKT
3aKOHHbIM WJIN HE3AaKOHHbIM, B TOM CJly4ae, eC/ii OH NPensaATCTBYEeT UCMOJIHEHMNIO
obsaA3aTenbCTBa, OH O0J/DKEH pacCMaTpPUBATLCA KaK AeNCTBUE HENPEOo 0/ IMMON CUbI;
MHOW noaxon He byneT CoOOTBETCTBOBATb NosioXeHnsam n.3 cT. 401 TK PO,
ncyepnbiBatoLle yCTaHaBAMBAOLWEro NPU3HaKM, KOTOPble B COBOKYMHOCTU onpenenstoT
HenpeonosIMMYIO CUYy[81].

K MoHATUIO «lopmnanyeckoe cobbiTne» nnun «HerpeonoInMMasa Ciyia» HenpmMeHNMo
MOHATUNE NMPaBOMEPHOCT UJIN HEMPABOMEPHOCTU, NMOCKOJIbKY C NMO3NUNN HOPMbI MNMpaBa
MOXXeT BbITb OLLeHEHO NoBedeHNe YenloBeKa, a He 06CTOoATEeNbCTBO OT HEro He
3aBucsLlee.

OcobbiM cobbiTueM ABNSETCA HacTynaeHue, NMbo ncrevyeHmne Cpoka.

MpaBoBas NpUpPoOAa CPoKa MOXET ObITb PAaCKpPbITa TOJIbKO MPU COOTHECEHWUN €ro C BoJiel
4yesioBeKa. OTO MO3BOJISET YBUAETb CPOK C ABYX CTOPOH:

e cybbekTUBHOW, Noapa3ymMesatoLLen ceoboaHoe ero yctaHoOBAEeHME, NpoasieHune,
BOCCTaHoOBJIeHUe, cobnogeHne 4enoBeKOM (TO eCTb 3aBUCUMOCTb OT YesI0BeYEeCKOM
BOJIM), U C OTOMN TOYKWN 3pEHNSA OH NpeacTaBageT cobon opuandecknin akT;

e 00BbEKTMBHON, NpeagycMaTpuBaloOLWEN ero HacTynaeHne BHe 3aBUCMMOCTW OT BOJIN
4yesloBEeKa, M C ero TOYKKM 3peHNS OH BCerpa topmngmnyeckoe coboitume.

HacTynneHune cpoka - 06beKTMBHOE 06CTOATENBLCTBO, HE 3aBUCSLLEE OT BOJIN YESI0OBEKA,
N MMEHHO HaCTyrJieEHMNE CpPoOKa (camocToATENIBHO UK B pnan4eckom cocTaBe), a He ero



TeyeHune, MOXKeT BJleYb 3a COO0N BO3HUKHOBEHNE ropnaondecknx nocneacTBun.

Hanpumep, Npy HAaCTYMNJIEHUN CPOKa UCMOJIHEHMS 06a3aTeNbCTBa Mo AOroBopYy
ob6sA3aHHas CTOpoOHa A0J/KHa NepeaaTth, OTFPY3UTb TOBApP, OKa3aTb YCAYry, BbIMOJHUTb
paboTy B Te4eHne oroBOPEHHOro BpeMeHu. Ecin oHa 3Toro He gesnaeT, MMeeT MecTo
NPOTUBOMNPABHOE NMoBeJieHne C eé CTOPOHbI. HapylualoTcs ycoBMUS AOroBopa, a UMEHHO,
CPOK €ro UCMoJIHEHUA[82].

NcTevyeHne cpoKOB B AOroBOpe NOCTaBKM AAET NMpaBo yrNpPaBOMOYEHHOMY MLy
O0TKa3aTbCA OT UCMOJIHEHNSA AOroBOpa B OAHOCTOPOHHEM nopsnke (cT. 523 TK PO).

NcTevyeHne cpoka NCKOBOM JABHOCTU ABAAETCA CaMOCTOSATESIbHbIM OCHOBaHUEM OJ14
OTKa3a B UCKe Mo 3a8BJIEHNIO CTOPOHbI (C€T.199 K PO).

NcTevyeHne rapaHTUMHOIO CpOKa UCKJDYaeT rapaHTUnMHbIe oba3aTensCTBa NpoaasLa
(cT.471 TK PO).

B 'K PO conepxunTcsa psg cTaTen, KOTOpPble NpaBoBblie NOC/eaAcTBUA, 06bI4YHO
HeraTuBHbIe, yCTaHaB/IMBalOT MMEHHO C UCTeYEeHNEM CPOKOBI[83].

Takum obpa3om, NpaBoBble NOCNEACTBUSA 3aKOH CBSA3bIBAET /IMOO C HACTYMNNEHMEM CPOKa
(HaYanbHbLIM, MPOMEXYTOYHbIM) MO0 C ero nctevyeHmeM. MNocKoNbKy HaCTyMNIeHNE n
NCTeYeHne CpoKa He NoaBIAaCcTHO Bosie CybbekTa, MPUHATO KBaINpULMPOBaATb 3TN
obcTosaTEeNbCTBA Kak cobbITUSA.

3. OpuaunyeckKkum CoCTaB M ero Buabl

3.1.NMoHATHE U copep>XaHue IpuandYecKoro cocrtaBsa

Bo3HWKHOBEHNE, N3MeHeHne NN NpekpaLieHne rpa>K4aHCcKoro NpaBooOTHOLWEHNA 3aKOH
HepegKo CBA3blBae€T He C OOHUM obcToATENBCTBOM, C COBOKYIMHOCTbIO Opnaon4ecknx
()aKTOB, Ha3blIBAaeMOM KPUONYECKNM COCTaBOM.

KOpungundecknin coctas, no MHeHUto Anekceesa C.C., - 3TO «CUCTEMa OPULNYECKNX
hakToB, HeobxoomnMasa oNnsa HacTynaeHUs pPpuandeckux nNocneacTsni (BO3HMKHOBEHNS,
N3MEeHeHUs, NpekKpaLlleHne NnpaBooTHOLWeEHNN)»[84]. bonee YeTkoe noHATHE
IOPUANYECKOro coctaBa gaHo B paboTe PoxxkoBon M.A.[85], KOTOpas Mo pUaNYeCcKnum
COCTaBOM MOHMMaeET CcoYeTaHue puan4yecknx akTos, B CUY HOPMbI NpaBa



HeobxoanMbIX ONd HaCTyniaeHuna ropnagndeckmnx rnocneancTBun.

B KypcoBoin paboTe ncrnosib3oBaH TEPMUH «IOPUANYECKNI COCTaB» BMECTO 06bIYHO
ynoTpebnsieMoro «@akTUYeCKNN COCTaB» B CBA3M C TEM, YTO NOC/EAHNN TEPMUH HE
MOXKEeT pacCMaTpPMBATbCS KaK MPaBUIbHO OTPaXkKatoLWA BKJaAblIBAEMOE B HErO
cozep)xaHue.

Be3ycnioBHOM Noanep>XKnM 3acny>XMBaeT To4ka 3peHunsa KpacaB4ymkoBa O.A., KOTOPbIA MO
3ToMy noeoAay nucan: «lMon pakTu4ecKnm pasymMeeTCs TO, YHTO HE MMeeT 3HAYeHUs On4
npasa. lMNoa lpnanvyecknm e rnoHMMaeTcsa caMas CyLWHOCTb, MCXoAs8 U3 KOTOPOW Ha
OCHOBE 3aKOHa A0JIXKeH bbITb peLleH CNop O NMpaBe rpa)kaaHckoM. Korga roBopsT, 4TO
haKT IOPUANYECKUIA, @ COCTaB - (haKTUYECKNIN, TO CO34aEeTCHA HEMPaBUIbHOE
npeacTtaBneHne, aKobbl 3Ha4YEHNE NMMEET TOJIbKO OTAENbHbLIN OpNnaNYecKun hakT, a
COBOKYMHOCTb - lopungnyeckm 6espassimyHa, oHa HOCUT paKTUYECKUIN XapaKTep. B
DEeNCTBUTENIbHOCTU (haKT obpeTaeT CBOIO IOPUANYECKYIO OLEHKY (MOCKOJIbKY OH He
ABNIAETCA CaMOCTOATE/IbHbIM), HaX0AsCb B onpeaesieHHOM COCTaBe, KOTOPbIN U
MnopoXXAaeT lpuandeckme NnocneacTems, To eCTb B OPUANYECKOM COCTaBE»[86].

[lOBOJILHO YaCTO HOMbI NMpaBa NpeaycMaTpPMBaOT CUTYaLUN, KOrga HacTyrnJeHne
eanHNYHOro obcToATENbCTBA NPU3HAETCHA HEAOCTAaTOYHbIM A1 BO3HUKHOBEHUS
nocnencTemin. Hanpumep, ans nepexoaa npaBa COOBCTBEHHOCTM Ha 0ObeEKT
HEeABMXXMMOCTW OT OAHOI0 JINLa K APYyroMy (TO eCTb NpeKpaLleHnsa npasa
COBCTBEHHOCTM Ha UMYLLLECTBO Y OA4HOM0 /iNLa U BOSHUKHOBEHMSA NpaBa CO6CTBEHHOCTH
Ha 3TO UMYLLECTBO Y APYroro inua) He[oCTaTOYHO COBEPLUEHNA CAENKWU KYMN-
npoaaku, Heobxoanma eule rocygapcTBeHHasa perncrtpaumsa (n. 1 ct. 551 'K P®). To
€CTb B HEKOTOPbIX CJ/lyHasax HOpMa npaBa TpebyeT COBOKYMHOCTU HECKOJIbKMX
06CTOATENLCTB, Ka)KAbI U3 3/IEMEHTOB KOTOPOWN ABMISETCA «CTYNEHbKOW» K HAaKOMJIEHMIO
BCEro cocTasa.

CocTaB BNSETCS COBOKYMHOCTbIO OTAENIbHbIX IOPUANYECKNX PAaKTOB, Ka)Kabln 13
KOTOPbIX B MHbIX CAy4asiX MOr 6bl BbICTYNaTb B Ka4eCTBE CaMOCTOSATESIbHOIO
topnagnyeckoro akTag7]. Tak, B yKkazaHHOM npumepe (Npu ycaoBum, 4To o6bLekTom
ABNSAETCA ABMXXMMOE NMYLLLECTBO) CAeNIKa Kyrnan-npoga>km cama no cebe Bneyer
rnepexon npaB Ha MMyLLECTBO. TO eCTb BXO4ALLMM B OPUANYECKUN COCTaB 3JIeMeHTaM -
opuanyYeckmM hakTam - NpucyuLe CBOMCTBO aBTOHOMHOCTM MO OTHOLWLEHUIO APYr K

Apyry.

HopMa npaBa, Kak abcTpakTHas MoAesib COBOKYMHOCTU 0BCTOATENbCTB, CBA3bIBAET C
HacCTynJeHMEeM BCEN 3TON COBOKYMHOCTW onpenesieHHble nocnenctensa. OcobeHHOCThIo



IOPUANYECKOro COCTaBa SABAAETCH TO, YTO A1 HACTYMJeHNa HeoBX0AMMbIX LOPNONYECKNX
nocnencTBU HY>KEH He OOAUH lOpUaNYecknin PakT, a MMEHHO COBOKYMHOCTb
topuanyecknx pakTos. MNpu 3TOM topmnandeckme akTbl, NpM3BaHHbie 0bpa3oBaTb
IOPUONYECKUI COCTaB, HECKOJIbKO OFPaHMNYMBalOTCA B CBOEN «@aBTOHOMHOCTU», HO
BCTYMJIEHME B OPUANYECKNI COCTAB He NMLWAET UX 3TOro CBONCTBa Boobuue.

MOCKONbKY IOPUANYECKUA COCTaB MOXXET bbiTb 0bpa3oBaH covYeTaHUeEM
CaMOCTOSATEsIbHbIX OPNONYECKNX PaKTOB, MHOIr4a 3TO Bbl3blBAET CJIOXKHOCTb
OTrpaHNYeHnsa CoCcTaBa IOPNONYECKOro hakTa OT IopnanNyeckKoro coctasa.

Ncxonoa n3 NOHATUSA IOPUANYECKOr0o COCTaBa Kak CoYeTaHUA IopUANYeCcKnX hakToB, B
CUly HOPMbI NpaBa HeOBX0ANMbIX AN HAaCTYNJEeHNS KPUaNYeCcKNX nocnencTsnuin, MoOXXHO
rOBOPUTb O TOM, YTO B HOPUANYECKNIN COCTaAB BXOAAT CaMOCTOATESIbHbIE lopuanyeckme
haKTbl (CO BCEMU OTAIMYHAOWMMN NX NPU3HAKaMN, CBONCTBaMMN, Ka4ecTBamu,
OTHOCAWMMUCA K CaMOMy 06CTOATENLCTBY, €ro cybbekTam nam obbekTy).

FOpnanyeckunin coctaB, TakuM obpasomM, asnseTcsa 6onee «kpynHbiM 06pa3oBaHMEM»,
KOTOpbI 06beanHseT B cebe HECKONbKO peasibHbIX XXN3HEHHbIX 06CTOATENLCTB
(opumnyeckux akToB), KaXKAoe U3 KOTOPbIX AOJIKHO OTBeYaTb TpeboBaHMSAM,
YCTAHOBJIEHHbIM B OTHOLLEHWN €ro HopMoW nNpaBa. KOpnan4yecknin CocTaB BKJIIOYAET B
cebsa gBa n 6onee pnamn4ecknx GakTos.

CyLwiecTByeT MHEHMEe 0 TOM, YTO B Ka4eCTBe 3JIEMEHTOB IOpNONYeCKOro cocTaBa MoOXeT
BbICTYNaTb HE TOJIbKO IOPNONYECKNN PaKT, HO TaKXXe U oTAesIbHOe NPaBOOTHOLLEHMeE.
Tak, onnpasacb Ha NPUMepP 3aJ10roBbIX OTHOLUEHUW, KOTOpPbIe A1 CBOEro BO3HNKHOBEHMS
TpebyloT He TONIbKO 3aKJIlDYEHNS 3a/10r0BOV CAEKWU, HO U NpaBa COBCTBEHHOCTU Y O4HON
n3 ctopoH gorosopa, O.C. Nodhde coenas BoiBOLA O TOM, YTO B Ka4YeCTBE IOPUANYECKNX
(haKTOB MOryT BbICTYNaTb «CaMUu rpa>kgaHCKue rnpasa 1 NpaBoOTHOLIEHNSA»[88]. MOXXHO
BCTPETUTb U YTBEPXKOEHUA O TOM, 4TO B MEXaHMU3Me MNPaBOBOIro peryampoBaHus
opuanyeckme pakTbl N MPaBOOTHOLUEHUSA «MOryT "MeHATbCA MecTaMun", To eCTb
MPaBOOTHOLLUEHNS CMOCOOHbI BbICTYMaTb B POAN IOPUANYECKUX DAKTOB»[89].

Po)xkoBa M.A. yKa3aHHYIO TOYKY 3pEHUSA CYUTAEeT HeBepHON. 10 ee MHEeHUIo
rpa>k4aHCKoe NpaBoOTHOLLEHNE He MOXKeT pacCMaTpmMBaTbCA B Ka4yeCcTBe Iopnany4eckoro
(hakTa, «MOCKOJIbKY CaMO OHO He NopoXKaaeT opuanvyeckmux nocseacTsun n N1b B
HEKOTOopbIX C/lydasax npeacTasnseT cobonr obLLYyO NPpeanocblIKY HAaCTYMAeHUS
IOpUANYECKUX NOCIeACTBUN»[90].

B o6ocHOBaHMe CBOEro yTBEpPXXAEHUS, OHa ONMpPaeTCcsl Ha YMo3akJtoyeHns KevyekbsiHa
C.®., N0 MHEHWNIO KOTOPOr0 «OTOXXAECTBJIEHNE IOPUANYECKUX (DAKTOB CO BCEM



KOMMJIEKCOM 06CTOATENLCTB, MPEAYCMOTPEHHbIX U NpeanosiaraemMbiX rMNoTe30mn
MpPaBOBOMN HOPMbI, HENPaBUIbHO. NpaBo COBCTBEHHOCTU ABNAETCS NPEANOChIIKON
A0roBopa 3asora, Ho lpuanyeckum GakTom, 06CTOATENBCTBOM, C/Iy>KALLMM OCHOBaHNEM
AN BO3HUKHOBEHWS 3aJi0ra, ABASETCA cornaweHmne CToOpoH 06 yCTaHOBJ/IEHUM 3a/10MOBbIX
MPaBOOTHOLLUEHNN»[91].

Bo MHOrmx cny4vasx cywecTBoBaHMe O4HOI0 rpa)KAaHCKOro NpaBooOTHOLWEHUS
OKa3blBaeT HEKOTOPOE BJINAHUE Ha ANHAMUKY gpyroro. Mpu 3ToM NpaBOOTHOLLIEHNE
npeacTtaBnsgeT cobonm oaHy M3 obWMX NPennoChbINIOK HACTYNNEHNS IOPUONYECKNX
rnocneacTeun.

Ncakos B.b., xapakTepun3ys rpaxgaHCKoe NPaBOOTHOLIEHME KaK «(aKT-
MPaBOOTHOLLUEHME», MPUYNCNAET ero K pakTaM, KOTOopble NpeaLlecTBYOT HAaCTYMJIEHUIO
IOPUANYECKUX PAKTOB - «IOPUANYECKNX YCNOBUIA». K nocneaHUM OH OTHOCUT TakXXe U
«pakTbl, 0bycnosaneatoLLne NMPaBoCnocobHOCTb N FpaXkAaHCKOe COCTOAHME CyObeKToB
npaBa» (3TO, B YaCTHOCTWN, rpa>KAaHCTBO, NOJ1, BO3pacT, CEMENHOE NoJIoXKEeHME,
obpa3oBaHue). Pazgenss opungnyeckne pakTbl U «lOpUanyeckmne ycrioBusa», oH
hopmMynnpyeT HECKOJIbKO pa3rpaHNYnTEeNIbHbIX MPU3HAKOB OH AeNaeT BbIBOA O TOM, YTO
B OOQHNX NPaABOOTHOLLUEHUSX XXN3HEHHblIe 06CTOATENLCTBA MOrYT ObITh OPUANYECKMMN
hakTaMu, a B APYrux, «CBA3aHHbIX C MEPBbIMU, - OHN NPOABAAIOT cebsa Kak opuanyeckme
(HOpMaTUMBHbIE) YCNOBUA»[92].

Paspenssa no3nuunio Poxxkoson M.A. 0 TOM, 4YTO NPaABOOTHOLLEHNE IOPUONYECKUM (DAaKTOM
ObITb HE MOXKET, a ABNAETCSA B psaae cnyyvaeB obuwen npeanocChbiIKon Aasi BOSHUKHOBEHUSA
OPYroro NpaBoOOTHOLLUEHNSA, BOSHUKAIOLWEr0 N3 CJIOXXKHOIM0 IOpnaAnYeCcKoro coctaBa
CYNTaeM YMECTHbIM KOPOTKO OXapaKTepunsoBaTb 00LmMe NpeanocbisIKu HAaCTYynaeHns
IOPUANYECKUX NOCIeACTBUA, KOTOPbIE B lOpUANYECKON NnTepaType Yawe obo3HavatoTCa
KaK topnanyeckume ycnosmsa BO3SHUKHOBEHNA, U3MEHEHUA NN NMpeKpaLleHns
NMPaBOOTHOLLEHUSA. B Ka4yecTBe lopuanvecknx yCcaoBuin B Hay4HOM nutepaType
BblOenseTcs NpaBoCybbEKTHOCTD.

XOoTS opuanyeckme ycaoBua He BKJIHOYAOTCS B lOPUANYECKUIA COCTAB, OHU BMeCTe C
lopuaNYeCcKUM COCTaBoOM 06pa3ytoT obLLyo rpynny - puanyYeckmne rnpeanocbiiku,
NopoXAatoLine NPaBoOTHOLLEHUS.

YCcnoBus HacTynaeHnsa lopugnyecknx nocnencTsuini npencTaBasioT cobom Takme
NnpaBoOBble SABNEHUS, KOTOPbIE NPU3HAOTCSA HOPMaMK NpaBa obwmmMn (1 oba3aTeNbHbIMK)
KOMMOHEHTaMWN AN HAaCTYMJIeHNa BCAKUX lopuandecknx nocneactemn. Ecnm ato
NPONCXoANT B chepe rpakaaHCKMUX NPaBOOTHOLLEHW, YyKa3aHNe Ha HeobxoaMMoCTb



TaKoM NpeanocCbi/IKK Kak Bbl BBIHOCUTCSH 3a CKOBKU 1 COAepXNTCA B 0OLLEen YacTu
rpa>kAaHCKoOro npaBa (rmnote3bl HOPM NpaBa, Tpebywuwwme nx cobnogeHns, obbli4HO
NMeEHYIoTCA obLwmmn).

MpeanocCkINIKON HAaCTYNJIEHUS BCAKUX IOPUANYECKUX NOCEACTBUN ABNASETCS
npaBoCybbLEKTHOCTb, KOTOpasa obbeanHaeT NpaBoCcnocobHOCTb U AeecnocobHOCTbL[93].

Bxoaswasa B COCTaB NpPaBOCYyObEKTHOCTM NPaBOCNOCOBHOCTL onpefeneHa B
pa>xaaHCKOM Koaekce Poccmnckon denepaunm Kak CnoCcobHOCTb MMEeTb FpakaaHCKme
npaBa 1 HecTn obsA3aHHOCTM (N. 1 cT. 17 TK P®). NMpaBoCnocobHOCTL He ABAAETCS
cybbeKTMBHbIM NPaBoM, 3TO NpU3HaBaeMas 3aKOHOM puanyeckas cnoCobHOCTb nnL,
onpefensoLlas Kpyr CybbeKTUBHbIX NMpaB, KOTopble MOryT 6bITb B 06N1agaHnumM aHHOIo
cybbekTa, n 06s93aHHOCTEN, KOTOPbIE MOTrYT BbITb Ha HEIO BO3J/I0XKEHbI.
MpaBoCcNOCOBHOCTb HE MOXXET caMa no cebe HageNUTb NNLO rpaXKgaHCKMMN NpaBaMn 1
0053aHHOCTSMM - OHa NNWb CO34aeT IPUANYECKYO BO3MOXHOCTb Ana obnagaHns nMmu
[94]. BcnencTeme 3TOro npaBocnocobHOCTb BbICTYNaeT B BUAe obLien ropuanyeckomn
OCHOBbI, KOTOpasa onpefenseT xapakTep n obbeM rpakgaHckux rnpas 1 o6a3aHHOCTEN
nuy,. B oTainyme oT Hee topunanyeckme pakTbl - 3TO YacTHas lopuanveckas ocHoBa
Ka)Xao0ro oTAesIbHOro CybbekTUBHOIo NpaBa 1 0693aHHOCTU, UMelLWKnXCca y cybbekTa.

NepeyveHb NpaB 1 0693aHHOCTEN, BXOAALLMX B COCTaB NMPaBOCMOCOOHOCTM rpa>kaaHnHa
rnepeyncneH B ctaTbe 18 MK P®. MpaBocnocobHOCTb topuanvyeckmnx auy onpenesieHa B
CT. 49 TK P®. [na Toro 4tobbl Nt0b60e 13 yKasaHHbIX NpaB NPeBPATUIIOCH B KOHKPETHOE
cybbekTmBHOE NpaBo, HeE0HBX0AMMO HaCTyMNJIeHNne COOTBETCTBYIOLEr0 IOPUANYECKOr0
hakTa, 1Mbo topnan4eckoro coctaBa KOTopbIn (Ha OCHOBE NMPaBOCNOCOBHOCTK) NoBneYyeT
3a cobon BO3SHUKHOBEHME KOHKPETHOro cybbLeKTMBHOMO npasa.

FOpnandeckasa BOSMOXXHOCTb UMETb MMYLLLECTBO Ha NpaBe COOBCTBEHHOCTU ABNSETCSHA
obuwen (Heobxogmmon) NpeanocCbIIKON oNa npuobpeTeHns nmyuiecTsa B COOCTBEHHOCTb.
YypexxaeHue, npaBoCcnocobHOCTb KOTOPOro He BK/OYaeT NpaBo BAaAETb UMYLLLECTBOM
Ha nNpaBe cO6CTBEHHOCTU, MOXXET BJlaJeTb MM Ha Npase onepaTMBHOINro ynpassieHus (cT.
296 TK P®), a B OTHOLWIEHMN A0X0A0B, MNOJIy4YEHHbIX B pe3yJsibTaTe OCYLLeCTBAEHUS
003BOJIEHHON AEeATEeNbHOCTU, YY4pexxgeHne HageneHo TOJIbKO NpaBoM
«CAMOCTOSATENIbHOr0 pacnops>XeHusa» 3TumMm goxogamu (ct. 298 MK PD).

HNeecnocobHOCTb - Apyras cocTaBaALWasa NpaBoCybbeKTHOCTM - onpeaeseHa B CcT. 21
'K P® Kak cnocobHOCTb CBOMMU AENCTBUAMKU npruobpeTaTb M OCYLLECTBAATb
rpa>kgaHcKume npasa, co3gaBaTb Ansa cebs rpakgaHckne o6A3aHHOCTU N UCTIOJTHATD UX.
NHbIMN cnoBamun, geecrnocobHOCTb NpeacTtaBnsgeT cobon rpnanvecky cnocobHoOCTb L



COBepLlaTh Pa3/INYHOro poAa CaMOCTOSATE/IbHbIE AENCTBUS, BNIEKYLLME HAaCcTynJeHne
topuanyeckmux nocnencTemin. CambiMu N3BECTHLIMU 3/1IEMEHTAaMM AeecnocobHOCTH
NpPU3HaTCA: CAENKOCMNOCOBHOCTL (lopuamnyeckas cnocobHOCTb CaMOCTOSTENIbHOMO
COBEpLLUEHUS CAENOK); O€/IMKTOCMNOCOBHOCTL (lopuanyeckas crnocobHocTb
CaMOCTOATENbHO HECTU UMYLLLECTBEHHYO OTBETCTBEHHOCTb 3a NPUYMHEHHbIN yuepb);
BO3MO>XHOCTb OCYLLECTB/ISATb NPeANPUHNMATENbCKYIO AeATeNbHOCTb[95].

Cama no cebe neecnocobHOCTb TakXXe He MopoXXgaeT ANA UL, FPpaXKAaHCKMX MpaB n
0653aHHOCTEN - OHa Wb CO3JaeT A1 HUX IOPULNYECKY BO3MOXKHOCTb CBOUMN
AEeNCTBUSAMKN peann3oBaThb NPaBoCnocobHOCTL. BcneacTeue atoro geecnocobHoOCTb
BbICTyNaeT B Buae obLien iopnanyeckon OCHOBbI AeATeIbHOCTY UL, Mo npnobpeTeHnto
UMW FpaXKAaHCKMX NnpaB U 0693aHHOCTEN, @ Tak)Xe N CO3OaHUI0 UHbIX PUONYECKNX
nocnencTBun. B oTanyme oT Hee opnanyeckme pakTbl - 3TO YaCcTHasA OpUaNYecKas
OCHOBa BO3HMKHOBEHMSA MPaBOBOro pesysbTaTa (HAaCTyNJIeHNS IOPUANYECKMNX
nocnencTeumn).

Hanpumep, cT. 23 TK PO npegycMmaTpmBaeT, 4TO rpa>kaaHUH BNpase 3aHMMaTbCA
npeonpuHNMaTEeNbCKON AeAaTeNbHOCTh0 6e3 obpa3oBaHNS OPUANYECKOro amua C
MOMEHTa rocygapCTBEHHOW perncTpaynm B Ka4ecTBe NHONBUAYAIbHOMO
npegnpuHnMmaTensa. Bcnencrteme 3Toro npegnpuHMMaTesibCkas AeAaTesIbHOCTb,
ocyuwiecTssssemMas rpax4aHMHOM A0 MOMEHTa Takou rocygapCcTBEHHON perncrpaumnm,
coBepllaeTcsa UM 3a npegesiaMn ero 4eecnocobHOCTU, TO eCTb Kak JILOM, He
obnagarownm lPUANYECKON CMOCOBHOCTbLIO OCYLLECTBAATL TaKy 0eATeNbHOCTb[96].

Takum obpa3oM, NpaBoCybBHLEKTHOCTb eCTb 0buwas npeanochblsika HACTYMIEHUA BCAKNX
IOPUANYECKUX NOCeACTBUN, TOrAa Kak lopuandyeckun hakT - Bcerga YacTHas
(KOHKpeTHasa) OCHOBaA HACTYyMNJIEHNSA 3TUX NOCNenCTBUNA.

He Bce aBTOpbI, UCcCnenoBaBLIne nNpobsemMy MexaHn3Ma npaBoBOro pPerynpoBaHus u
MecTa lopManyeckmnx (hakToB B HEM, pacCMaTpPMBalOT HOPMY MNpaBa B KayecTBe YCJI0BUS
HaCTYMJIeHNS IPUANYECKMX NOCNEACTBUIN, XOTS POJib NPABO HOPMbl HUKEM HE
UrHopupyeTcs.

Po)xxkoBa M.A. HOpMy NpaBa npu3HaeT nepson obuien NpPeanocbIsIKON HAaCTYMNJeHNs
BCAKUX IOPNONYECKNX NOCNeACTBUN, NOCKOJIbKY HOpMa rNpaBa ycTaHaB/MBaeT NPaBOBYIO
Mogesnb ob6CcToATEeNbCTBA N NpeAyCMaTPUBaET NOCAeACTBUS ero HacTynaeHus
(HanpuMep, BO3HNKHOBEHME MPa>KJaHCKOro MPaBoOOTHOLEHUS NN OTAeSIbHbIX
cybbekTnBHbIX Npas 1 ob6a3aHHoCcTen nMbo, HaNpPoTKB, NpPekpaLleHne BCero
rpa>K4aHCKOro npaBoOOTHOLLEHUSA B LLeJIOM UJIN HEKOTOPbIX CYObeKTUBHbIX MpaB 1



obsA3aHHOCTEN 1 T.4.).

HopMa npaBa He MOXeT, MUHYS lopugnyeckme hakTbl, HaAeNTb CybbEeKTOB NpaBamMun 1
ob653aHHOCTAMM, 0CBOOOANTL OT 0053aHHOCTM U T.M. - OHa TOJIbKO IOPUANYECKN co3[aeT
BO3MO>XHOCTb HaCTYNJIeHNA Kakux-1nmbo nocnenCcTeBuin, ykasbiBas Ha Te yC/I0BUSA, NMpuU
KOTOPbIX 3TN NOCNenCcTBUA MOTYT BO3HUKHYTb. IMeHHO B cuiy 3Toro Poxxkosa M.A.
HOPMY NpaBa paccMaTpuBaET B KavyecTBe obLen NnpeanocbiIKN HAacTyrnsieHns
IOpUANYECKUX NOCNeACTBUN, a opuanYeckuin PakT - B Ka4eCTBe YaCTHOW (KOHKPEeTHON)
OCHOBbl HACTYMJIEHNA IOPULONYECKUX MOCNeACTBUN[I7].

BOBpa)KEHI/Iﬁ nosnmund aBTopa OTHOCUTEJIbHO lOpM,ﬂMLIECKOIZ 3HA4YNMOCTUN N MECTa HOPMbI
NMnpaBa B MeéXaHU3ME MNMpaBoOBOIro peryJimposaHmMa He Bbi3blBaeT.

3.2.Buabl opuamnyYecKkux cocTaBoB

FOpuanyeckme CcocTaBbl, C KOTOPbIMU 3aKOH CBA3bIBAE€T BOSHUKHOBEHMWE, NU3MEHEHME U
npekpawleHne rpaxaaHckmnx npaB n o6sa3aHHOCTEN, MHOMOYNCIEHHbI 1 HEOAHOPOAHbLI. B
Teopun nx NnogpasnenstoT Ha rpynnbl N0 Pa3INYHbIM NPU3HAKaM.

Mo xapakTepy CBA3UN 3/1IeMeHTOB (haKTUYeCKMEe COCTaBbl pa3M4yarTCs Ha:
a) NpocCTble;
0) CNoXXHbIE;

B) CMellaHHblIe[98].

MpocTble (cBOBOAHBbIE) - 3TO KOMMJIEKCHI (DAaKTOB, MEXAY KOTOPbIMU CyLLL,eCTBYeT
cBoboaHas, He )XecCcTKas CBA3b: DaKTbl B COCTaBe MOry HakanimeaTbCs B JIIOH6OM
nopsifike, BaXKHO NNLLb, YTOObI B HEKOTOPbLIN MOMEHT OHUN OKa3aJInCb BCe BMecCTe. Tak, B
COOTBETCTBUMU C HacTaAMN 1 n 2 ctaTbn 202 N'K PO npmnocTtaHoBNEeHME Te4YeHUsA CPOoKa
NCKOBOW OaBHOCTM HaAcTymMaeT B CUY Cefylowero Komnaekca gakTos (npmnyem
coBepLUeHHO 6e3pa3InyHO, B KAKOM NOpsiAKe OHW HaKanJnBasNCb): HaXoXXAeHne nctua
WIN OTBETYMKA B COCTAaBe BOOPYXXEHHbIX CUJ1 MJII0C NepesBefeHne 3TUX CUJ1 Ha BOeHHOoe
MoJsIoXKeHne McC Te4yeHne nocaefHnX LWecTn MecsaueB CPOKa MCKOBOMN OABHOCTN.
OCHOBHOW MPUYMNHOW CyLLEeCTBOBaHNA TaKMX COCTABOB ABNAETCS Pa3HOPOOHOCTb (DaKTOB.
NMpoMeXXyToYHble NOCNeACTBMA HAaCTYNMUBLUEN YaCTU COCTaBa 340eCb MUHMMAJIbHbIE: OHU
3aKJII04al0TCA, Kak Nnpasnio, B BOSHUKHOBEHUN BO3MOXXHOCTU-NPEeAnOCbIJIKN
(conpoBoXXfaemon B psfe cjiy4aeB COCTOAHUEM IOPUANYECKON CBA3AHHOCTN),



obycnoBnmeatoLwen Npun HacTynaeHnn B byayuwem apyrnx akToB BO3HUKHOBEHNE UHbIX
rnpPaBoOBbIX MOCNEACTBUN.

CnoXkHble (CBA3aHHbIE) - 3TO CUCTEeMbl DaKTOB, MeXXAYy KOTOPbIMU CyLLEeCTBYIOT
nocnenoBaTenbHas 06yC/IOBNEHHOCTb, XXeCTKas 3aBUCUMOCTb: DaKTbl B COCTaBe
DOJIDKHbI HaKanJIMBaTbCs B XXE€CTKOM, CTPOro ornpenesieHHoM nopanke. 34ecCb 3/1eMEHThbI
COCTaBa OO0JIXKHbI C/lefoBaTb OAWH 3a APYrUM B CTPOron, YCTaHOBJIEHHOW HOPMaMu
rnocsieoBaTesIbHOCTU, MpU4YeM HacTynmBLLUasa YaCTb COCTaBa, Kak NpaBw/io, OTKPbIBaeT
bosiee 3HauYMTENIbHbIE, YEM B MPELIECTBYIOLWEM Clly4ae, opnanyeckme BO3MOXKHOCTH,
COCTOSLLME B BOSHUKHOBEHUN CEeKYHAAPHOro (npasoobpa3soBaTesibHOr0) NPaBoMoOYuUS.
Tak, B COOTBETCTBUN CO CT. 238 K P® npaBo coO6CTBEHHOCTU NMLLIA@ Ha NMYLLLECTBO,
KOTOpOEe 0Ka3aJioCb Y Hero rno 0OCHOBaHWAM, O0MyCKaeMblM 3aKOHOM, O4HAaKO He MOXXeT
emMy npuHagnexaTtb (M3baTo n3 obopoTa, orpaHn4eHo B obopoTe), NoanexuT
NMpeKpaLleHnto B yCTaHOBJIEHHOM 3aKOHOM nopsagke. Takoe nMyLecTBo A0JIXKHO 6bITb
OTYY>XXAEHO COBCTBEHHMKOM B TeYeHue roga, ecnm 6onee KOPOTKNIN CPOK HE YCTaHOBJIEH
3aKOHOM.

MpuHYyOUTEeNbHOE N3bATUE TaKoro MMyLLecTBa A0MNyCcKaeTCcsa Npu Handmm cnepnyruwmnx
opuandecknx oakToB, XKECTKO CBA3aHHbIe MeXay cobon nopaakKomMm X BO3HUMKHOBEHWA:

e HEBbIMNOJIHEHNE NTNLUOM NpeanmncaHnsa 06 oTYYXAEHNN TaKOro MMyLLecTBa
(6espenctseuns);

e NCTEYEHNE roANYHOro CPoKa, yCTaHOBJIEHHOIO A1 OTHY>XKAEHNA UMYLLLECTBA
(cobbiTHe);

e cynebHoe pelleHne o NpuHyanuTeNbHON NPoAdarKe NMYLLLECTBA;

e COEJIKA NO OTYY)XAEHUIO NMYLLLECTBA[99].

CMellaHHble - 3TO cMcTeMa PaKToB, CBA3b MeEXAY KOTOPbIMU ABASIETCS YaCTUYHO
cBob60AHON, @ YHaCTUYHO XKECTKOMN.

Cnepytouwiasn rpynna akTUYeCKMUX COCTAaBOB OTParkaeT BO3MOXXHOCTb (1 Npenenbl)
NHONBUAYAJILHOIO PEryampoBaHnsa obLLeCcTBEHHbIX OTHOLLEHWIA KOMMETEHTHbIMU
opraHamu. 3To - AeJsieHne no CTeneHn onpeaeneHHOCTU COCTaBOB Ha onpeaeseHHbIe 1
OTHOCUTENbLHO onpeaesieHHble (MK 6naHkeTHbIe). OHO COOTBETCTBYET OAHOUMEHHOMY
NEeNIeHNI0 PUANYECKNX HOPM.

OnpepnesieHHble - 3TO COCTaBbl, BCE 3/1eMeHTbl KOTOPbIX ABAAKTCH B CTPOrOM CMbIC/ie
opungn4ecknmMm gaktTamm, N BCe HN LEeJSINKOM NpefycMoTpeHbl B runoTesax
rpnanvyecknx HOpM.



OTHOCUTEesNIbHO onpeaesieHHble (bflaHKeTHbIe) - 3TO COCTaBbl, KOTOPbIE HE MOJIHOCTbIO
npenyCcMoTpeHbl B IOPUONYECKMX HOPMaX; B HOPMe yKa3aHbl INWb hakTu4eckmne
npeanocbiIKN UHOAWBUAYaAIbHbIX aKTOB; IOPUCOANKLNOHHBIM XXe opraHam
npenocTasBssfeTCsa BO3MOXKHOCTb B NOpsAAKe NHAMBUAYAJIbHOIO peryampoBaHus pewaThb
topuanYeckne Bonpochl, OTHOCALLMECHA K AAHHbIM NPaBOBbIM NOCNEACTBUAM C yHEeTOM
KOHKPETHbIX 0bcToAaTenbCTB Aena. CnegosaTtenibHO, 6/1aHKETHbLIE COCTaBbI
XapaKTepusyTCs He TOJIbKO TeM, 4TO N0 CBOUM UCXOOHbLIM 3/1eMEHTAM OHU
CKJ1aAblBalOTCA N3 PaKTUYECKNX NPennocbi/IOK MHOUBUAYAIbHbLIX aKTOB, HO U TeM, 4TO
dhakTnyeckne obCcToATENLCTBA, YKa3aHHbIE B HOPME, MOPOXAAT topuanyeckmne
nocnencTemsa NNLLb Yepes akT IPUCANKLUMOHHOINO opraHa. Hanpumep, yBa)KutesbHble
MPUYNHLI MPOMYyCKa CPOKa UCKOBOW OaBHOCTU ABASAIOTCA haKTOM, MPOLAOJIKAKOLWMM CPOK
NCKOBOW OaBHOCTM NNLWb B COBOKYMHOCTM C onpeaesieHMeM cyaa no 3ToMy BOMpOCy.

YfeHbl coBETa AMPEKTOPOB N UCMOJIHUTESIbHbIE OPraHbl aKLMOHEPHOro o6LecTBa HecyT
OTBETCTBEHHOCTb 3a NPUYNHEHHbIe 00LLecTBY YObITKN, €C/N AeACTBOBaIN BUHOBHO, YTO
C No3nuUun NyHKTa 1 cTaTbn 1 ®enepanbHOro 3akoHa «0O6 obuiecTBax ¢ orpaHMYeHHOM
OTBETCTBEHHOCTbIO» O3Ha4YaeT - HeJo0bpPOCOBECTHO U HEPA3yMHO.

CornacHo nyHkTa 5 Ha3BaHHOWM CTaTbW C NCKOM O BO3MELLEHUN Bpeda MoryT obpaTuTbCs
aKunoHep (akunoHepsl), BnagewLumne B COBOKYNHOCTU HE MeHee YeM O4HUM MNPOLEHTOM
06bIKHOBEHHbIX akuuin. Taknm obpa3om, B faHHOW CUTyauUnn OO/KEH BbiTb KaK MUHUMYM
ABa obcToATeNnbCTBa - HEpPa3yMHoe, HegobpocoBeCcTHOe NoBefeHMe Y1eHOB OpraHa
yrnpasJsieHUs, NoATBEPXXAEHHOE pelleHnem cyna, n yboITkn.

Mo cBoemy 06beMy hakTnyYeckme cocTaBbl MOryT ObITb MoApa3aesieHbl Ha:
a)3aBepLUeHHble N B)He3aBepLUEeHHbIe[100].

3aBepLUEHHbIe - 3TO COCTaBbl, B KOTOPbIX 3aKOHYEH MpOoLeCcC HaKOMNJIEHNS IPULONYECKNX
hakToB. OHWN MOPOXKAAT KOHEYHbIE lpuan4yeckmne nocnencTensa - npoucxognT
BO3HUKHOBEHME, U3MEHEeHMe NN NpekpalleHne npaBooTHOWEHNN. MoOMeHTOM,
CBUAETENbCTBYOWMM O 3aBEPLUEHHOCTM NpaBoobpa3yoLlero coctaBa, ABAAETCA
BO3HUKHOBeHUE CybbeKTUBHOIro npasa (06s3aHHOCTKN). PaKTbl XKe nepesoasLme
CcybbekTMBHOE NpaBo N3 NOTEHUMANIbHOMO B aKTUBHO-AENCTBEHHOE COCTOSAHME,
OTHOCATCSH, TaK CKa3aTb, K AOMNOJIHNTESIbHOMN YaCTW COCTaBa, BblpaXkatoLen ero
pa3BuTUe, ABUXKEHME.

He3aBepLleHHble (I'IpOME)KyTO‘-IHbIE) - 3TO COCTaBbl, B KOTOPLbIX Nnmpouecc HakKornjaeHmA
opuandecknx 0akToB eLle He 3aKOHYEeH M OHW MOryT MopoXAaThb JINLb
NMPoOMe)XyTOo4YHble lopunanyeckme nociencTesns. BolMoSHNB CBOKO BPEMEHHYIO MUCCUIO,



NPOMeXXYTOYHbIE PUANYECKNE COCTaBbl Aasiee He YYUTbIBAOTCA N «MOr/IOLLATCS»,
yCTynasi MECTO 3aBEpPLUEHHbIM (MOJIHbIM) IOPUANYECKUM COCTaBaM, NOPOXKAAOLWNM
NTOroBble pUANYECKMEe NoCencTBMA[101].

He3aBepLUueHHble COCTaBbl MOSACHMM Ha NpUMepe opraHM3aunm OTKPbITOrO KOHKypCa
(ctaTtba 1057 TK P®), kKorga npoMexxyTo4yHble CTaAun NpoBeaeHNS KOHKYpCa
0hOpPMAAITCA OOKYMEHTAJIbHO U NMOPOXOAKT NPOMEXYTOYHbIE opuan4eckmne
rnocnencTBusS.

Ob6bsiBNEHME B NeYaTn 0 NPOBEAEHNN OTKPbLITOr0 KOHKypca 0653bIBaeT NMLo,
0b6bsBMBLLEE KOHKYPC, OOBECTM A0 CBEAEHUNSA KOHKYPCAHTOB pe3y/ibTaTbl PACCMOTPEHUS
nx 3a8BoK. OTKJ/IOHEHNE 3a8BOK MOXET ObITb 06)kasloBaHa B YCTAaHOB/IEHHOM MOpsiAKe.

3aBepLUaeTCs KOHKYPC 3aK/Ilo4eHNneM KOHTPAKTOB ¢ nobegntenemM KOHKYpCa.

Kak Bugum go 3aBepleHnd pnon4eckoro coCtaBa HabnwaaTCA NMPOMEXYTO4YHbIE
CTaaunn, KOTopble norJiowakrnTcda NTOroBbiIM COCTaBOM.

MoBoas ntor TpeTbeMy pasgeny paboTbl Heobxoammo oTMeTUTb 6oNbLIOEe pa3Hoobpasume
topuanNYecknx GakToB N LPUANYECKNX COCTAaBOB, MOPOXKAALWNX, U3MEHSAOLNX, U
npekpaLwaLlmnx rpaxaaHckne npasa n 06s3aHHOCTN.

Ocob6eHHOCTbI0 PUANYECKNX COCTABOB B rPa)k[aHCKOM MpaBe SBAAETCS Halmyme
6/1aHKETHbIX COCTaBOB, FAe HOPMbI NpaBa Npeaonpeaensiole cogep)XxaHme
IOPUANYECKMX COCTABOB, COAEPXKAT OLIEHOYHbIE MOHATUSI, KOTOPbIE KOHKPETU3MPYIOTCS B
npoLlecce npaBonpuMeHeHus.

B topnanyeckon nutepaTtype lpuanyecknum haktam n iopnam4eckmm cocTaBam yaensoT
BHMMaHWE He TOJIbKO aBTOPbI, cneunannsnpyrowmecs B o6nactn rpa>K4aHCKOro rnpasa,
HO U Opyrux otpacnen (TpyngoBoro, CEMenHoro, rpa>xgaHckoro rnpouecca, obuien
Teopuun nNpasa), 4TO BMOJIHE ONpPaBAAHO, MOCKOJIbKY YSAICHEHWE CYLLHOCTU 1 MecCTa B
MeXaHM3Me NPaBOBOro perynpoBaHUS IOPULNYECKUX PaKTOB N IOPUANYECKNX COCTABOB
NMeeT He TOJIbKO TeopeTnyeckoe 3Ha4yeHne, HO 1 npakTmnyeckoe. B
NpPaBoONPUMEHNTENbHON NPaKTUKe He TOJIbKO CyAbW, HO 1 Apyrne topucTbl C
IOPUONYECKMMUN haKTaMu CTaIKMBAOTCA NOCTOSAHHO.

Knaccudumkaumsa opnanyecknx akToB 1 IOPNANYECKMX COCTAaBOB NOMOraeT NpaBuJibHO
OLLEHUTb PUANYECKYIO 3HAYUMOCTb 06CTOATENBLCTB MO KOHKPETHOMY Aeny.



SAKNMIOYEHUE

3aBepLuas KypcoByto paboTy, MOCBALWEHHYIO OPUONYECKMM PAaKTaM B rpa>kKAaHCKOM
npaBe, 0TMeYaeM OANCKYCCUOHHbIN XapaKTep 3Ton NpobseMsl, YyCUANBLLNINCSA C
nepexonom K PbIHOYHON SKOHOMUKE M BCTYMJIEHUEM B 3aKOHHYO CUy Fpa>kgaHCKoro
Kogekca Poccmirckon depepaunnm n gpyrmx HOPMaTUBHbIX aKTOB, B HaCTHOCTW,
depepanbHbiX 3aKoHOB «O6 obLlecTBax C OrpaHNYeHHOW OTBETCTBEHHOCTbLIO», «0O6
aKUMoHepHbIX obuwecTBax», «O 3aWwnTe npaB noTpebuTenen», KOTOpble YCTAaHOBUAN
npaBoBble NOCNeAcTBMNA 06CTOATENbCTB, paHee 3aKOHO4AaTeNbCTBY HEVM3BECTHbIX.
Hanpumep, opuanyeckoe 3Ha4yeHmne nNpm3HaeTCa Ha3BaHHbIMU hefepaibHbIMN 3aKOHAMWU
3a pewweHns MmN OpraHoB yrnpaBaeHNsa aKLMoHepHbIX obuwecTB 1 obwecTB C
OrpaHNYEeHHOW OTBETCTBEHHOCTbLIO, B TOM YUCJe KoernasnbHbiX. [lpaBoBas npupona
3TUX peweHnin, NOPOXXAALWMNX FrPaXKA4aHCKO-MPaBoOBbIe MOCNeACTBUSA, OCTaeTCH
ANCKYCCUOHHOW. OaHN aBTOPbI OTHOCAT UX K CAENKaM, Apyrne npeanaratoT
pacCcMaTpuBaTb HapaBHE C aKkTaMW OPraHOB MECTHOIro caMoynpaBJieHUS.

B o6cyxxaeHune npobnembl y4acTBYIOT HE TOJIbKO aBTOpPbI, Ceymnaansvpyowmecs B
o6s1acTn rpa>kgaHCKOro npaea, HO U APYyrux oTpacnen npasa, B YaCTHOCTM
rpa>kgaHCKoro npouecca. Npumepom MoryT 6biTb CAY>XUTb ONy6IMKOBaHHbIE B
rnepuognyeckomn nevatu ctatbn ®anbkosmya M.C. «YcTaHoOBNEHNE (DAaKTOB, NMEKOLWNX
topngnyeckoe 3HavyeHue» (IXK-KOpuct, 2005, Ne24), HynHoBckunn H.A. «YCTaHOBNEHNE
haKTOB, UMELLNX IopUaANYecKoe 3HaYeHne s npaB Ha HeABUXKMMOE NUMYLLLECTBO B
ocobom npomnsBoacTee apbuTpa>KHOro npouecca» («ApbUTpa kKHbIN N FPpaXKaAaHCKNN
npouecc», 2004, Nell).

[lo HacTosALWero BpeMeHun He BbipaboTaHO eANHOIr0 MOHATUSA PUANYECKNX (PAKTOB,
0OHaKO MHeHMA aBTopoB 6n3KK. ECam ogHM topuanyeckum GakToMm NpusHatoT
XXN3HEHHble 06CTOATENLCTBO, C KOTOPbIM HOPMbI MpaBa CBA3blBAaeT BO3HUKHOBEHME,
N3MEHeHMNe nnu npekpaweHme npas n obsasaHHocTen (Anekcees C.C.), apyrue HasbiBatloT
OpPNONYECKMM 3HAYNMbIMN haKTbl peasibHOW fencTBuTensHoCTN (BepaHunkos B.T.),
Ncakos b.B. cyntaeT He0BXOANMBIM BHECTU YTOYHEHME U IOPULNYECKMM (DaKTOM
npu3HaeT 06CTOATENLCTBO COLMANBHOM XN3HU, @ Po)xkoBa M.A. - «peasibHble
XXN3HEHHble 06CcToATENbCTBAY.

HecmoTpa Ha pa3nuyune B hOpMySIMPOBKAX BCE aBTOPbl UCXOAAT U3 TOro, 4TO
topnanyveckmm akT - 3To 06CTOATENbCTBO, C KOTOPbLIM NpaBoOBas HOPMa CBSA3blBaeT
rnpaBoBble NMOC/eAcTBnNs (B rpaXXAaHCKOM NpaBe 3TO YCTAaHOBJIEHNE, NU3BMEHEHNE U
npekpalleHmne rpa>KgaHCKux rnpaB n o693aHHOCTEN), UMeLW e MecTo B peasibHOM



XN3HN.

Knaccudumnkaums ropnonveckmnx pakTos, U3N10XKEHHAA BO BTOPOM pa3fesie HacTosLwen
paboTbl, NpnBefeHa aBTOPOM B MO3NLMN TAaKOr0 MOHUMAHNA IOPUANYECKOro PaKTa.

N3y4eHune y4ebHOM 1 cneymanbHOM nutepaTypbl yoeamno B ToM, 4To pa3paboTaHHas
rnosBeka Ha3apg KpacaBumkosbiM O.A. Kaccnpmkayma opngnvyecknx aktTos B OCHOBHOM
COXpaHwuia CBOe 3Ha4YeHue, 4YTOo Npmu3HaeTCca BCEMU aBTOpPaMun, UCccienoBaBLLINMUN
npobnemy ropugnyeckmnx gaktos. C y4eTOM HOPMaTUBHO-MPABOBbLIX aKTOB, MPUHATbIX
nocne onybnmkoBaHmna moHorpadum KpacasuimkoBa O.A. «KOpngnyeckmne akTbl B
rpa>kA4aHCKOM MnpaBe», BbICKa3blBaJINCb NMPeasioxKeHMs rno CoBepLIeHCTBOBaHMUIO
Knaccngukaumn. ABTop HacTosiLen paboTbl CornaceH ¢ HEKOTOPbIMU U3 HUX. Tak,
cynebHoe pellueHne, KOTOPbIM yCTaHaB/MBaeTCA NpaBo CO6CTBEHHOCTN Ha CaMOBOJIbHOE
CTpOeHue no npasusiaMm ctaTtbun 222 K PO, aBnsgeTca He TOJIbKO npoueccyasibHbIM
opnaonyYecKM (pakToM, HO N OPUANYECKUM (PpaKTOM MaTepunasnbHOro npasa. [pnyem B
Knaccugpukaumm 3aHnMmaeT ocoboe MecTo cpeau Ipuanyeckmnx akToB, a He NoraoLLaeTcs
aKTaMUN rocynapCcTBEHHbIX OPraHoOB M OPraHOB MeCTHOro CamMmoyrnpasBJsieHNsi B CUJTy CBOEN
cneuyndcukaymnn.

ABTOp pa3spenseTt MHeHne Ko3nosa M.A. 0 TOM, 4TO B cTaTbe 222 'K PO BbipakeHune
«MpaBo MOXeT bbITb NPU3HAHO CyJOM» HE COBCEM BEPHO OTpakaeT CUTyauuio.
[MOCKOIbKY MPU3HAaTb MOXHO JILWb TO, YTO CYLLEeCTBYeT, Npy Y3aKOHEeHUN npaBa Ha
CaMOBOJIbHYIO MOCTPOMKY NpaBo COBCTBEHHOCTU BO3HUKAET BNepBble, N TepMUH
«MPU3HaTb» HeyMecTeH. bosiee TOYHbIM 1 OTpaXkalLWwmM rnpomcxoxaeHune bynet TepMmuH
«YCTAHOBUTb».

B yyebHon nuTtepaType 3n0ynoTpebneHmne npasom (cT. 10 'K PP) 06bI4HO He
BblOeNIAeTCA U3 NMpaBoOHapyLWeHUA, OTOXXAECTBASETCA C HUM.

MNpoBeneHHble yrnybneHHble NCCnefoBaHMa Takoro NpaBoOBOro ABJEHMS KaK LUMKaHa
npuBean K BbIBOAY O TOM, 4TO 370ynoTpebreHne npaBoM No CBOUM NpU3HaKam
OT/IN4aeTCs OT APYrux npaBoHapyLweHun. Pasgenssa nx no3nuuunio, Mol rnosiaraem, 4To
LIMKaHa 3aHUMaeT B KJlacCnunKkaumn topnanvyecknx paktos ocoboe MecTo, OTHOCHACH K
rpynne HenpaBoMepHbIX (PaKTOB, YTO OTPa)KeHo Ha cxeme «Knaccupmnkauma
OpUANYECKNX PaKTOB B FrparkgaHCKOM Mnpase».

B TpeTbeM pa3gene Ha 6a3e yyebHOM 1 cneunanbHON INTepaTypbl PaCCMOTPEHbI ABa
BOMpPOCa - NOHATUE IOPNANYECKOr0 COCTaBa 1 BUAbI OPNANYECKNX COCTaBoB. lNpaBoBble
nocnencTemsa MoryT 6bITb Bbl3BaHbl €UHUYHBIMU IOPUANYECKUMIN (DaKTaMu, KOTOPbIMU, B
YaCTHOCTW, ABAAKTCA caenkn. OAHAKO A/ BO3HUKHOBEHUS, U3MEHEHNS U NpeKpaLlleHns



rpa>XgaHCKnx ﬂpaBOOTHOLlJeHI/IIh Hepeako Tpe6yeTc;| HaJinime HeCKOJIbKUX
opnaondyecknx PakTos, MOPO HEOAHO3HAYHbIX.

Ncxons U3 NOHATUSA IOPUANYECKOro COCTaBa KakK COBOKYMHOCTU OpUAnNYeCcKnX PakKToB, C
KOTOPbIMM HOPMa NpaBa CBA3blBaeT BOSHUKHOBEHMWE, N3MEHEHWE U NpeKpaLleHne
rpaaAaHCKNX NPaBoOOTHOLLEHWIW, aBTOP pacCMaTpMBaET KJaCCUPUKaLNIO IOPULANYECKNX
COCTaBOB MO Pa3J/INYHbLIM NPU3HaKaM, B HaCTHOCTU, AeJleHne Ipnanyecknx coCTaBoB Ha
npocTble (cBOBOOHbIE) N C/IOXKHbIE (CBA3aHHbIE), onpeaesieHHbIe U OTHOCUTESIbHO
onpeneneHHble (bnaHKeTHbIE), 3aBepPLUEHHbIE N He3aBepLUEHHbIe.

3Ha4vYeHue Knaccuumnkaunum lopugnyecknx gakToB 1 LLPNONYECKNX COCTaBOB aBTOp
BUOUT He TOJIbKO B BO3MOXXHOCTU nx 6osee rnyboKoro oCMbIC/IEHNSA B TEOPETUYECKOM
nJjaHe, HO BUAUT €e NOJIeE3HOCTb B NMpakTnyeckom paboTe.

MpakTuyeckne paboTHNKK, OCBEOOMJIEHHbIE O KJlAaCCUUKaALNM IPULNYECKNX COCTAaBOB
N NpaBOBbIX NOCNEACTBUAX, NN NOpoXaAaeMbiM , 6e3owmnboyHo cMoryT, pa3obpaTbCcs B
CNOXXNBLUENCA XXN3HEHHOW CUTYaLUN, BbISBUTb IOPUONYECKN 3HAYMMble 06CTOATENLCTBA,
NX COBOKYMHOCTb 1 ONpenesnTb X NpaBoBble NOC/eACTBUSA, yCTAaHOBJIEHHbIE
COOTBETCTBYOLWMMN NPABOBLIMU HOPMaM
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